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THOMPSON RIVERS UNIVERSITY
INVESTIGATION REPORT

BACKGROUND

1. On or about Febmary 8, 2021, Thompson Rivers University (“TRU” or"fhfe “University”) received

a document described as “Notice of Allegations of Serious Misconduct™. This comrespondence was sent fo

TRU’s Board of Govemors and to various TRU executives andrgig;ans"‘” Set out ii;e?éi:i were specific
allegations of misconduct g3 : R ] e L
— (*“Respondents™). Thegﬁygnnnmliqation was sent by a group who self-
identified as “Concerned Members of the TRU Connni}nigf in"Soli‘darity with the Complamants™

(respectively. the “Concerned Members™ and the “Anonymous Complainants™).!

2. In this letter. the Concerned Members requested investigation into the Anonymous Complainants’
reports of wrongdoing as well as certain accommodations regarding the investigation, some of which were
provided. To ensure a fair process for all parties. certain requests. such as anonymity for the complainants.

could not be provided. In their letter, the Concerned Members wrote:

The TRU Whistleblower Policy is not the appropriate mechanism for addressing these
issues for at least three reasons:

-onlv applies 1o “menmbers of the TRU conmumity . Many of the complainanis
and in many mse.s' was due to their refusal
fo be complicit inthe alleged misconduct in question.

1) The po

2) The policy contains a general commitment to protecting whistleblowers, but it lacks
specific provisions for enacting that protection. Rather, it adopts a punitive approach that
is perpetrator-centered and not victim-ceniered. It does notr protect the ideniity of
whistleblowers, it contains no procedures for providing support, consulting with them, or
affording whistieblowers a remedy if they experience reraliaiion or further harm in the
process.

3} The Audit Connuirtee thar oversees the policy lacks expertise in the misconduct alleged.

The complainanis require a mrauma-informed process that is led by an individual with
specialized human vights expertise in issues of institurionalized racism and sexism in the

* The exact identity and number of the individuals represented by this group has never been conununicated 1o us.
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workplace and in the university. Moreover, it is possible that some members of the Audit
Committee and the Board are not sufficientiv independent due 1o friendship with the alleged
perperrators.

With this letter, we are calling on the Board 1o act swiftly to establish a safe, rrauma-
informed, independent and expert-led process where individuals seeking fo report
misconduct on the part of the alleged perpetrators can come forward. This process must be
designed with the agreement of the complainants and must protect their anonyvinity vis-G-
vis the Board, the wider community and the alleged pe:g)ezmzozs It nust also be
accountable to the complainants and the wider community.

It is the Board’s legal duty 10 act in response 1o this letter. The provinciai government’s
2020- 2021 mandare letter 1o this Board encourages it to incorporate the Declaration on
the Rights of Indigenous Peoples Act and 1o apply Gender-Bused dnalysis Phus (GBA+)
lens in TRU operations and programs (pp. 1-2). We also note that according io the Board
manuad, wnong its primary 765?07?5?57]:!765 are 1o ensure é:incai mrecrf ity and exceilent
QOVErNance practices.

Further, the Board has the responsibility 1o “direct Administration to ensure thar TRU
operates at all times in a manner consistent with the Code of Conduct and within applicable
lenws, and to the highest erhical and moral standards” (2.7D, p. 9).

Based on the reporis we have received from the complainanis; we believe that President
[BF] and General Counsel [JS] are in a conflict of interest with respect 1o any assessment
of the concerns expressed in this letter. Upon request, and with certain further assurances
Jrom the Board, we are w ziinza to provide more details about the nature of this conflict of
interesi. As a resull, we respecifilly reqz:@si thar the Board ensure that the President cand
General Cozmse! are rcecu.sedﬁ ‘om Bom d discussion about this matter.

We are appr oacizmcr f}le Board in tins way because of our commitment to the complainants
and our own conscience. ﬁe ‘authenticaily believe in TRU s Vision and Mission and we
believe that the university will be unable 1o achieve its goals and flourish while these
ailegations remain unaddressed. However, we are also keenly aware that we face personal
an(i professional risks in taking ihis bold action 1o support the complainanis. Nonetheless,
we are willing 1o meei with a small sefect subgroup of Board menibers to discuss the terms
of this process mm’ to establish it. Once that process is established, the complainanis will
come forward to the investigaior.

There are a mumber of TRU empliovees, Indigenous leaders and members of the broader
community who are aware of some of these allegations and are deeply concerned. If the
Board fails to establish a proper and timely investigarion, the ongeing damage io 1he
workplace and TRU s local, provincial and national reputation is certain to escaiate. If the
Board does not reply 1o this email address with a meaningful response within rwo weeks of
the date of this lerter, we will consider ithat we have exhausted all possible internal
institutional processes and we will have no choice but ro 1ake the only available next step
and conract tie media.
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3. In response to this letter. a sub-commuttee of the Board of Governors of TRU (“Sub-Comumittee™)
was established to address the matter. It responded in writing to the Concerned Members eight (8) days
after receiving the mutial correspondence. The Sub-Conmuuittee tried to work with the Concerned Members
to determine a mutually agreeable process. Numerous communications went back and forth over the

course of several months to discuss process. Ultimately, there was no agreement.

4. Throughout those several months, the Sub-Committee and Concemed Members corresponded
regarding the requests set out above. The Sub-Cominittee advzsed ﬁlem on Man 18. 20“‘1 that it had
retained outside counsel. TW. “o provide the sub-commitiee of the Bam d n?z independent legal advice
inn conmection with this matrer.” This counsel then refained the ﬁz,gtﬁmvestzga%oz, Sharon Cartnull-Lane.
Shortly thereafter, Kelly Serbu. QC (now Judge Keﬂ}éSe;'bu} was retained to be co-investigator. The Sub-
Committee’s counsel reported significant cha}leﬁges ﬁndmg an é;?aﬂable Indigenous lawver to act as co-
invesfigator, ultimately having to retam counsel as far away as Halifax. Judge Serbu remained co-
mvestigator for most of the investigatiofi process until called to the bench in June 2022°. then replaced by

David Juteaun.

3. The Concerned Menﬁlﬁerg expz’és,secl the importance fo the Anonymous Complainants and the
process that the mvestigators were “independen:.” meaning that none of them had any previous existing
relationship with TRU orjivéd in or near Kamloops where TRU’s main campus is physically located and
where the parties reside. T}muag the case. Thev also requested that at least one of the investigators have
an Indigenous identitﬁz which increased the time to start the process. as it was necessary to find a candidate
that had the required experience to avoid the implication that TRU was not engaging in tokenism that

could otherwise be implied. Tudge Serbu’s experience and qualifications speak for themselves.

6. The process and Terms of Reference were determined by the investigators in their independent

discretion and approved by counsel for TRU as to scope on or about Aungust 12, 2021.

7. The Terms of Reference were drafted solely based on the above referenced “Notice of Allegations
of Serious Misconduct™ without the benefit of the mterviews and particulars of various complaints. The

Terms of Reference mndicate harassment and discrinunation alone. Therefore. this investigation does not

% In other words. hie was appointed as a judge and as such was required 1o cease practising all legal work. meluding
this fnvestigation.

—t
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concern issues of privacy or make findings on whether there are breaches of privacy or mappropriate

behaviour that might be captured by a general code of conduct.

8. It is important to note that this process was confined to the Terms of Reference. This report answers
the specific allegations made against th Respondents only. Although some complainants have
been quoted in media articles speaking about the culture at TRU and the desired outcomes reported by the
complainants include wishes for systemic changes. this process and report are not a cultural audit or
review. We will make no findings of that culture. In any event, the ey 1dence gathexed m this process.

although extensive, would be insufficient fo make such a detemnna‘fmﬁ

9. Based on the foregoing. we undertook this v esnaatmn to detezmme \,\het}ler the Respondents
engaged 1n either some form of harassment or discri imination. In the mtezesis of thor oughness and fairness,
‘e reviewed all the allegations provided to us and fhen made de?enmnatzons cmlv mn respect of the legal
principles set out it the Terms of Reference. Asa 1esu}t \w e make 1o ﬁn&;ﬂﬁs for certaim allegations that
among other things. fall outside of the scope of the Temzs of Reference or because of procedural fairmess

reasons there was a lack of evidence.

10.  The Terms of Reference for ﬂlis'pm’cess \{’f'ege pz'dxrided to the Concerned Members on August 13,
2021. who agreed to share them with the individuals’y they had 1dentified as having complaints. The Terms
of Reference included an initial deadline of ihift’*}f (30) days from August 16, 2021, for complainants to
come forward and identify themselves to the mvestigators. At the request of the investigators. TRU
extended the 1mitial aéaaliiae foz coznplaims to September 30. 2021 after the Anonymous Complainants
indicated they required n‘zoreai‘imé for various reasons. including that the timing (end of summer) and the
regional wildfires had ;ifesente& challenges in communicating with the potential complainants.
11. It is important ,thfnote that the Anonvious Complainants, through the Concerned Members.
requested several chénges to the Terms of Reference. some which could not be made because it would
create a pz’oceduraﬂy unfair process. On September 16. 2020. they wrote to us requesting the following:

Dear Sharon Cartmiii-Lane and Kelly J. Serbu,

We have received vour correspondence dated Seprember 1, in which vou offered to extend

the deadline for complainants to comact vou uniil the end of September. We had requested

an extension due ro the poor timing of vour original 30-dav deadline and we outlined several

pressing issues complainants were collectively dealing with. Because of these concerns and

the end of summer holidays, we have only recently been able 1o connect with all of the
complainants regarding the Terms of Reference (TOR) you provided on Augusi 13.
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The complainants’ concerns with the proposed TOR and suggestions for modified terms
and process follow:

First, the process in the proposed TOR does not guarantee anonymity and appears to make

weak conunitments to confidentialitv (i.e. confidentiality will be protecred "to the extent
reasonably possible” page 2). It would be helpful if you couid clarify whar you mean by
anonyniity and confidentiality in the context of the investigation.

It is important for vou to understand that some complainants are willing fo participate in
the investigation on the basis proposed, but some cemmot. For somne. Compi(zmanis any
disclosure of their ideniity fo the respondents is untenable.

We propose the following terms which are essential ro enable all coi}zpiaindms 1o
participate safely: "The investigators will make every passzb[e effort to_achieve the
requirements of procedural fairness (respondents’ rza?:r fo ;espond} while also strictly
protecting the identity of each compliainant. I the cir am:szmzces where this is not possible,
no complainani’s identity wiil be disclosed without Iluzn prior comem "

Second, the complainanis have fmso:mbi@ g7 ow;a’s io d;sn st 2’ RU’s commitment 1o acting
on the nvestigation. :

The first reason for fhis is that, in-the course of the last nwo vears, ai least five
complainants have notified TRU’s President and/or TRU General Counsel of their concerns
with one or ‘ of the respondenis. Unfortunately, no meaningful invesiigation occurred
Jollowing these notifications. The complainants have repeatediv expressed their belief that
these nwo individuals are in a conflict of interest with the investigation, however, the Board
has refused ro exclude them from oversight of the present investigation.

Added ro this, likely ar the advice of TRU General Counsel, the Board has hired iawyer
[JW] to oversee the investigation, and in the proposed TOR, the investigators provide the
Jimal reporr - exclusively 1o [JW] (the ‘“independent represemarive of the sub-
commitiee”). Unfortunately, the complainants do noi trust [JIW]. Despite her own and the
Board sub-commitiee’s writien denial of any previous relationship benveen herself and
TRU, the complainants have written evidence that [JW] has indeed represented TRU on a
related matier in the fast year, where she received instructions from the respondenis and/or
Jrom General Counsel. For this reason, [JW]’s assertions of her independence are
misleading, and they have wundermined wust in the legitimacy and credibility of the
investigation, especially in light of [JW]'s apparent control over the final report with no
independent oversight.

For these reasons, appropriate oversight and transparency regarding the outcome of the
investigation is essential, botl 1o ensure that ihe findings are properly addressed and
to restore the commmmity’s trust in the universiny.

We propose the jfollowing terms, to restore complainanis’ irust in the credibilin and
legitimacy of the investigation: “The investigators’ final report will be provided directly 1o
the entire TRU Board of Governors and 10 a designated ream within the office of the



Minister of Advanced Education, tasked with ensuring the credibility and legitimacy of the
process and the outcome.”

Third, the proposed TOR indicates that complainants would only be advised (by [JW]) of
“the ourcome” of the investigation. The term “ontcome’ in this context is unclear and the
proposed level of disclosure to the complainants is inadeguate. In investigations of
discrimination and harassment complaints under TRU s collective agreements, the final
report is routinely provided 1o the complainants. This mininuum standard of procedural
Jairness is also owed ro the complainanis in these circumstances. The near nil disclosiure
proposed by [JIF], in combination with weak protection of the complainants’ identities and
confidentiality, once again undermines the credibility and legitimacy of the investigaiion.

We propose the following terms to ensure the complainant’s procedural fainiésﬁ rights are
respected: “Complainaits will have access to those por zzom Of the. zepoz'r ?fm! pertain to
their complaint, the respective findings end the omconn? © ‘

Fourth, as a condition of receiving a severance pa; menf sever ai compimmmzs had no
choice but 1o sign a non-disparagement agreement (NDA) that prevents them from speaking
about the misconduct they observed and experienced. It is deeply unethical that senior TRU
leaders have wsed TRU's public funds to secure the silence of those who have made
allegations about misconduct on the part of the respondenis. In order for you, as
investigarors, to hear and consider all relevant allegations against the respondents, the
investigation muist include rer ms ‘that aiz’ms m’i campimnmm to come forward.

At present, these compiamanm are seei“nm ieoai advice 10 idemify the language reguired
o modify their NDAs and enable thent 10 pariicipate in the investigation. We anticipate
that the proposed :’anauaae may be as follows: “For the purposes of enabling the
participation of X Comp?amam in the investigation of misconduct alleged!v perperr ated by
the respondents, TRU agrees not 1o enforce the Je?mmn terms of any non-disciosure
agreement signed bem«een TRU and the compiainant.”

Since the TRU Boafd of Gox ernors first received norice on February § of the aliegations
against the 7e>spon(ims the conl lainants have advocared jfor a safe, rauma informed
approach that would ensure all\l are all abie 1o access an independent investigarion. The
Board sub-conmitiee delaved more than six monihs before it provided terms of reference
Jor the investigation on August 13. The present communication to you represenis ihe first
time that the complainanis are able to reach out 1o an independent rusted party and disclose
the full scope of their concerns and their needs when i1 comes to the terms of the
investigation. e hope thar vou as investigators are able to design a process thar
complainants can access safely. We intend 1o follow this letter up with a phone cail so that
we can discuss these suggestions in greaier deiail.

Thank you,

Concerned members of the community
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12, Inresponse to this commuaication, we met virtually with the spokesperson for the Anonymous
Complainants to discuss their concerns. One key issue was the fact that several possible complainants had
signed non-disclosure agreements (' NDAs™) and/or no disparagement clauses. As a result of hearing this
concern. we requested that the University consider a waiver of those contractual restrictions for the
purpose of this process and/or extend the deadline further so that the possible complamants had a
meaningful opportunity to obtain advice about any restrictions set out in their ND As. TRU addressed these
concerns and agreed to a further deadline extension to October 30, ’?0”1 fo allow mémduais to obtain
advice as to whether they would be in breach of those obligations 1if they came fazward m thzs process. In
addition. TRU subsequently released parties that were part of this process ,,fmm their confidentiality
obligations to allow them to speak freely in this invesfigatioii‘. iif\ﬁelnote\ ﬁiaf_ihiéwas considered a “major

victory” for the complainants, as stated by the media.*

13. The first complainant made contact with us o,ii'AugufsigES, 2021 and interviews with other
complainants occurred thereafter until December 2021. The Respondents received the Terms of Reference

on November 19, 2021,

14.  Given the relatively umque w ay ﬁze aiieoatmns were raised initially, {that is. in the form of a letter
to the Board of Governors and deans as Qpposed to a complaint under one of the applicable TRU policies).
the mvestigators were given dxsc;,etzon to determine the mvestigation process. mcluding the format of

receiving the various mmplaints. We discuss this process in detail below.

15, Uitmlatel\z ﬂns iarcre-scale and complex investigation encamp’%ssed complainants and
Respondems ali of whom were TRU emplovees at the time of the alleged incidents,

urvestigated in this process. The degree of the allegations varies from serious to less serious comments

and/or conduct.
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Summary of Allegations

16, This investigation centered on reports of alleged sexist, racist and retaliatory acts alleged to have
been done by the IR

17. mdividuals came forward (“Complainants™), - of which brought compiazms




Scope of the Investigation

23.  The “Complainants” are either individuals with cog}piaiziié' Q;;Vj;inciiﬁfidgg}\lg that are complaining on
behalf of others. all of whom are alleged to have expegiencéd or \xf'iméSSg:d this conduct while working at
TRU. Accordingly, as noted above, the investiga‘fiéh '};}Vié'not fcggsidef 1ssues relating to any alleged
systeruic discrimination or sexism by the Uziiversity,(for' {vgich we make no findings and would have

msufficient evidence to do so). We only considered the specific allegations raised.

24, Considering the foregoing, our mandate was to consider, based on the evidence gathered in the
investigation, whether on the balance of probabilities, the specific events reported by the Complainants
occurred and whether any of the actions or events that did occur constitute a breach of applicable policy

and’or the below referenced legislation.

Compiainalits ‘Repm‘fting Conduct Directed Towards Others

25.  Some of the allegations raised in this investigation were brought forward by Complainants who
did not personally experience the impugned conduct. Despite not having been directed towards the
respective Complainant, these allegations were properly considered within the scope of this wvestigation.
In this regard. we note paragraph 2.8 of TRU's Respeciful Workplace and Harassmenr Prevention Policy.

which provides, 1 part:

“fa]ll members of the University Commumnity are expected to report experienced or
observed discrimination or harassment thar are incidents of within the scope of this policy”

* 1r should be also noted that the scops of our ivestigation is limited 1o the witnesses and evidence that we reviewed
and does not provide a complete review of TRU. its policies. or its employees.
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and section 21 of the BC Human Rights Code, which allows represeniative complaints.
(emphasis added)

Indigenous Considerations

26. Respondents are alleged to have engaged in anti-Indigenous commentary. In our analysis of
those allegations, we have considered the application of the United Nations D%z’c;g’gmtion on the Rights of
Indigenous Peoples. GA Res. 617295, UN GAOR, 61st Sess., Supp. \%o 49 Vél/vl’ﬁ UN Doc A/61/49
(2007) [“UNDRIP”]. We also note that TRU’s campuses are iocated on the ﬁadximml lands of the
Tk'emiips te Secweépeme (Kamloops campus) and the 3‘ exele (\’; ﬂhams Lake campus) within
Secwépemc'ulucw, the traditional and unceded territory of the Secwepemc The region also extends into

the territories of the St*at"ime, Nlaka’pamux, \umik TSii})QQt'm Dakelh and Syilx peoples.” About 10%

of TRU’s student population identifies as incizﬁenou:g o
27.  Between March 27 and June 30, 2{}29."§RU~begaﬁ” the first of five stages for Envision TRU, a

vision statement for the University, which was adopted after extensive consultation with various

stakeholders in the region.’

28, TRU also advertises. iself with four core themes: student success. research, intercultiral

understanding and sustainability.® It has an Intercultural Understanding Subcommittee. which is:

Responsible for reporiing annually on mission fulfilment in relation 1o the core theme
Intercultural Undersianding and advises Senare on maiters relaied 10 imerculturai,
international, ~and - Indigenous initiatives thar promote or impede imercultural
understanding, asell ds methods for cultrally responsive performance measurement. The
connuittee is a subconnnitiee of boih the International Affairs Commintee and Qelmicw
Ajfairs Commniittee and has representarion from Indigenous Education, TRU World, Faculty
of Stident Development, Cplul low ten, faculty, staff, and students—stakeholders who have
the authority, theoretical expertise, and experiential expertise 10 effectuare change.”

29.  TRU also engages to the President of TRU. He was

sso/Awww dru.ca/indigenouns html
Swww ocadindigenous/covote html. accessed on Seprember 21, 2022
sAwww.rn.ca/about/ tru-mission-statement/envision html. accessed on July 26. 2022
psyAwww. i ca/abouttru-ission-statement/themes Iitml. accessed July 26, 2022
JAvww. tra.ca/abourtru-mission-statement/themes/interculural-understanding hinml, accessed on July 26, 2022



Covote Project

30.  TRU adopted the Covote Project. a five-vear project funded by $1.000.000 per vear as a pan-
stitutional program to accelerate Indigenization, with its impacts and legacies meant to be long-lasting.
The Indigenous story. Coyore Brings Food from the Upper World, forms the basis of the Covote Project
at TRU.

31. The Coyote Project includes providing sufficient funding to close"ifiemjﬁed educational
aclievement gaps within one generation: improving education attammem 1ex els md success rates:
developing culturally appropriate curricula: and pmtectma the rwht to Indxoenons iancuaoes mecluding

the teaching of those languages and credit courses.!®

32. Each faculty at TRU has specific goals:under the C oyote Project. with each faculty’s
Indigenization goals integrated under the banner of the Lmote Pxogecf These goals include creating new
courses and programs, altering course content or cumcnlum e\pandma research, Indigenizing support

services. hiring expertise and enhancing envzroxmzems.

33. Simply put. TRU has an express voal of integr am}o Indmenous life and culture into TRU s cultural,

social, monetary and educatmﬁai 1demm The ailevatmns are reviewed with this context i mind.

Legal and PolicyFramework for Alléged Anti-Indigenous Comments

34. We have reviewed the reports by the Complainants against a legal framework guided by the BC
Human Rights Tribunal (“BCHRT” or the “Tribunal”) as well as other provincial human rights tribunals,
courts (including the Supreme Court of Canada). UNDRIP. and relevant statutes. including the Human

Rights Code, RSBC ~1996, € 216 (*Code™) and the Workers Compensarion 4cr, RSBC 2019. ¢ 1 (“WCA™).

35. Wehave aiso reviewed and considered the applicable TRU policies. imcluding TRU’s Values and
Vision Plan, the Memorandum of Understanding between TRU and Tk emlups te Secwépeme (“TteS™),
and the Partnership Agreement dated Apnl 5. 2021 between those two parties. In addition. we have

considered TRU’s Equity. Diversity and Inclusion Action Plan, TRU’s current Respectful Workplace and

¢ hups:/weew. tru.ca'indigenousicovote hunt, accessed September 21. 2022
1 hupsawew. meca/indigenous/coyote/goals. html. accessed September 21, 2022

1)
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Harassment Prevention Policy (BRD 17-0), TRU’s Sexualized Violence Policy (BRD 25-0), TRU’s

Whistle Blower Policy (BRD 18-0) and where relevant, the historical versions of those documents.

36.  In addition to the foregoing. we have reviewed and considered the Covote Project, TRU's
acknowledgment and implementation of the Truth and Reconciliation Commission’s (“TRC”) of Canada
recommendations'? for educational institutions to act®® and the TRCs call to fully adopt and implement

UNDRIP as the framework for reconciliation.

37.  The Partnership Agreement specifically faclmowiedoes -chies ’»"1(}} 13{1) 14(1) & 23 of
UNDRIP and ackuowledges that TRU s main campus:

is situated on ancestral Heznfz@)semczzlem (md ﬁdmon ie(’ges ‘that the Tk @m/zg)semc have
an inheremr right to education, including posi—secona’am education and will actively
collaborate with TieS in developing and nzspiemenzmo mutually beneficial and innovative
programs for the T) i{emizg)senzc "" . : >

(W3]
f,‘/:)

It has been clearly established ftiiiozlgﬁ the TRC that Canada’s relationship with and treatment of
Indigenous peoples has caused harm thai 3 ong,oing"and mpacts successive generations. A further
important component of the ba&drop tothis izixrgstigafioza 1s the University’s commitment to incorporating
UNDRIP and the TRC’s Calls to Action ‘iv}zich are meorporated in TRU's Values and Vision Plan. In
addition, TRU has mlpiememeé the Covote project. with clear goals of inclusiveness and Indigenization.

In this context, there 1s a heightened and significant cultural sensitivity in which the Complainants” reports

of discrimination must be considered.

United Nations Decigi*afi(}n on the Rights of Indigenous Peoples (UNDRIP)

39.  UNDRIP has arguably applied to the laws of British Columbia since Canada first endorsed it on
November 12. 2010, and the above-referenced policies makes explicit TRU’s intention to apply its

principles. Accordingly, UNDRIP has been considered as part of the lens applied to the facts of this

2 hinps:/Avww 2. gov. be.ca/assers/gov/british-columbians-our-goverments/indigenous-people/aboriginal-peoples-
documentsfealls_to_action_english? pdf. accessed August 2, 2022

¥ hmpscAwvww tre.ca/indigenous/covote/about hunl. accessed August 2. 2022

4 See htps://inside. tru.ca/wp-content’oploads 2021704/ T1eS-TRU-Partership- Agreement-Mar-02-202 1 ~with-
President-Sign.pdf. accessed October 19. 2022



investigation in respect of allegations of racism and any anti-Indigenous sentiment. TRU has adopted

UNDRIP and the recommendations as part of its community.

40.  The relevance of UNDRIP in Canada was discussed by the Canadian Human Rights Tribunal in
First Nations Child and Family Caring Sociery of Canada et al. v. Arrorney General of Canada (for the
Minister of Indian and Northern Affairs Canada), 2016 CHRT 2 and the Tribunal confirmed “when
Canada endorsed [UNDRIP], it reaffinmed its commitment to “improve the '//yweli-being of Aboriginal

Canadians’.” %

41, Several articles of UNDRIP are relevant to issues raised by the Complainants, as well as to the

interpretation of the Code and the WCA through a lens of réccnciliaﬁon and anti-racism.

The BC Human Rights Code & Indigeneity

42, The Code prohibits discrimination in emplovment because of Indigenous identity, race. colour and

sex {among other grounds). It states:
Discrimination in employment
1311} A person mst 5ot
a) refuse to emiploy or refiise 1o continue to emplov a person, or

b) discriminate against a person regarding emplovinent or any term or condition
- of emplovment -

because of the Indigenous identity, race, colour, ancestrv, place of ovigin, political belief,
refigion, mariiai status, family status, phvsical or mental disabiliny, sex, sexual orieniation,
gender ideniity or expression, or age of that person or because that person has been
convicted of a criminal or sunmary conviciion offesrce thar is unvelared 1o the emplovment
or 10 the intended emplovment of that person.

© Canada's Statement of Support on the United Nations Declaration on the Rights of Indigenous Peoples. November
12. 2010, onhine: Indigenous and Northern Affairs Canada hup:/Awww.aadne-aande.ge.ca>
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43.  Asnoted by the B.C. Court of Appeal, a bare assertion of discriminatory conduct is not sufficient.*®

There must be more than speculation that discrimination has occurred. !’
44.  To establish discrimination under the Code, the following factors must be established:

a. The complainant has a personal characteristic {or is percen*ed to liave a
characieristic) protected under the Code;

b.  The complainant experienced an adverse or neoam'e effect [wm’: respecz‘ 1o an
area protected by the Codef; and :

¢. The personal or protected characteristic _wdé a faclor in f!iéa(fi?erse effect.’®

45.  Regarding the first element of this test. the profected pasonai characrensnc (for example. race)
need only have been g factor in the respondent’s conduct Qr the i nnpact of ﬁm conduct on the complainant.

Further, a complainant may complain on behalf of anothel person.

46.  There is no requirement to e’é’iébiigh that a respondent mtended to contravene the Code as a
prerequisite to finding that their céuduéfwas diséiiminétory. 9 Accordingly, courts have eliminated the
distinction between so-called “direct” and “indirect” discrimination. because that distinction is rooted in
the respondent’s intent; at this 'fzrstj stage of the éila}ysis, the evidence is to be evaluated through the lens
of the complainant’s experiences and the adverse impact they are alleging. The Supreme Court of Canada
has noted that maimaiﬁing a 6is§ncﬁon between direct and indirect discrimunation may act to legitimize
systemic discrimination, bécause so-called neutral policies and practices can have an unjustifiable adverse

mmpact on a protected class of pyeop}e.ze

47.  The second component of the test set out above is dependent on the context: in this case. the
complamants must establish that they experienced a negative effect in the employment context. The
Tribunal has identified “a negarive effect in the employment context” as ncluding: refusing to hire:

denving a promotion; discipline: denying benefits: refusing to return someone to work: harassment based

¥ Chign v. Surrey (Cin). 2015 BCCA 57 at para. 31

V7 Middiemiss v Norske Canade Lid.. 2002 BCHRT §: Gigsbrechi v. Pacific Marine Contracting and another, 2018
BCHRT 145: Helm v. RBC Life Insurance Co.. 2013 BCHRT 282

¥ Moore v, British Columbia (Education), 2012 SCC 61 [“Moors™] at para. 33

¥ Code at section 2.

3 Moore at paras. 58-63.



on a personal characteristic that negatively affects the work environment or leads to negative job-related

: 2t
consequences: and ending employment.

48.  The third component of the test — the connection between the adverse effect and the protected
characteristic — is typically the most difficult to establish. Whether a protected characteristic is a factor n
an adverse treatment is largely a question of fact. In I&mcom*er Area Nerwork of Drug Users v. Downrown
Vancouver Business Improvement Association. 2018 BCCA 132, leave to appeal refused. [2018] S.C.C.A.

No. 226 at para. 62, the Court described the required connection as follows:

",

..Courts have recognized the equivalency of such words as ”Cmmecnd 'V_" ’)’aeio; nexus”,
(md “link” in describing the association thatr must exist berween adverse treatment and
p;ohzbned grounds of discrimination. On occasion, they have aiso used the language of

"eausation”... discussion of "causation” is generally best avoided, lest it be confused with
the concept of “causation” in other areas of ﬁ}é' Tenw, which may involve "but for” tests and
may import issues of the exclusivity, pr ‘oximity, or dommmzce of a cause. The link required
10 found a claim under the Code need not satisfy the usual criteria that we associate with
causarion in other areas of the law. According 1o the caselaw, the adverse treatment nusr
be "based in part” on the protected c}zmacz‘ez istics: or, the protected ground "need only
have contributed 10" the discriminatory acts. While this is not the strict causation applied
in cases of civil liabilily, fizzy](mguage does describe an artennated form of causarion. This
is whar the Code means when it uses the words "because of™.

Reasonable Inference of Racism

49.  The BCHRT i‘ema{kedon the difficulty of proving racism in Mezghrani v. Canade Youihh Orange
Nenwork (CYONT) (No. 2, 2006 BCHRT 60, and noted that racial discrimination “is frequently subtle”
and “direct evidence of racial discrimination is rarely available”. such that the discrimination “must often
be iﬁfeﬁ‘e& from the cc»ndiy:t m issue.” According to the BCHRT s recently published report, Expanding
Our Vision: Cultural Equality & Indigenous Peoples” Human Rights, “the burden of proof may be well

bevond the capabilities of individual Indigenous complainants.”**

50.  While inferences are permitted, “the subtlety of prejudice does not transform it into a presumption

of prejudice under the Code™ Student A v. Institutional Respondent and others. 2017 BCHRT 13 at para.

21 A separate policy breach may arise distinet from discrimination under the Code.
22 Ardith Walpetko We dalx Walkem. QC. Expanding Our Vision: Cultural Equality & Indigenous Peoples” Hmnan
Rights (2019) ["Expanding Our Vision™] at 30.
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94.% Any inference of discrimination must be rooted in the objective evidence of a particular case >

In Francis v. BC Ministry of Justice (No. 3), 2019 BCHRT 136 at para. 283, the Tribunal stated:

However, that is not the end of the analvsis. I accep! the Respondent's areument that there
must be objective evidence from which anv such reqasonable inferences can be dravwn. It is
nof_enough rhar Francis subjectively_believed or perceived that he had been rreated
adversely because of lis race. Rather. his belief must be that of a reasonably objective
observer. In short._a finding thar engages s. 13 of the Code must be based on objective
evidence and established on a balance of probabilities. ( emphaSEs éﬁded} :

51.  Regarding what 1s a “reasonably objective observer”, the Tmbmzai ﬁl r stated “[e]stablishing

what constitutes a reasonably objective observer in the coate\“t of race dlscmmz}ai;on cases is challenging.
There are ‘no bright lines’ in cases where discrimination must be prm en bx circumstantial evidence, and
these cases are often ‘difficult’ and ‘nuanced”: Sl’mw 1' P:’npps 2010 O%SC 3884 [71 CHR.R D/168]:
aff’d 2012 ONCA 155 [75 C.H.R.R. D/246]; cn‘ed \mh ’lppm\'ai m Brar®, infra, para. 716.”

52, In terms of the standard require’dib prove an ai}eoation of discrimination including harassment.

courts, tribunals and adjudicators have held that the aiﬁievfxt;ons must be established on a balance of
probabilities. This was confirmed b\ the Snpzeme C‘ ourt of Canada which explamed “tre only praciical
way in which to reach a facfzmi conciusmzz in ¢ civil case is to decide wheiher it is more likely rthan not

that the event occuri 9(1’

33.  Establishing thz. ex*léence on a balance of probabilities means that the standard of proof requires
that the inference be more pzobabie than not: however. it need not be the only other rational explanation:
Vestad v. Seasheli IQ’H:’HI'@S Ine, 2001 BCHRT 38 at para. 44; Campbell v. Vancouver Police Board (No.
4),2019 BCHRT 2 275 at p*m 103. A respondent may rebut an mference of discrimination by providing a
reasonable nop-discriminatory explanation for their conduct: Prodyn v. Vernon Dodge Jeep. 2012

BCHRT 87 at para. 28.

54.  The Trbunal has stated that discrimination may. in some cases. “onlv revedl itself graduaily over

a series of evenis.” See. for example. Gichuri v, Pallai (No. 2), 2010 BCHRT 125 at para. 93 and Ibrahim

3 Richardson v. Grear Canadian Casinos and another. 2019 BCHRT 263 at para. 144

3 Bombardier at pava. §8: Barson-Dottin v. Forensic Psvchiairic Hospiral (No. 25, 2018 BCHRT 246 at para. 82,
> Breg v, Brivish Columbia Veterinary Medical Assn. (No. 22). 2015 BCHRT 151/ 82 CHRR. D/194)

* Francis v. BC Ministy of Justice (No. 35, 2019 BCHRT 136 at para. 284

T EH v. McDougall, 2008 SCC 33



v. Intercon Security Ltd.. 2007 BCHRT 201 at paras. 71-80. It has also indicated that context 1s important

to the analysis.

35. In Francis. supra (at para. 284) the Tribunal noted that a contextual examination of all relevant
circumstances 1s often required to identify the ‘subtle scent of discrimination’: Kemnedy v. British
Columbia (Energy and Mines) (No. 4). 2000 BCHRT 60 {39 CH.R.R. D/42], para. 168. For example, one
such contextual circumstance is any historical disadvantage experienced by the group: Mezglirani v.

Canada Youth Orange Nenvork Inc. (CYONT) (No. 2), 2006 BCHRT 60 {C HRR Doc 06- 066} para. 28.

56.  Social context is not in and of itself epough to make a fmdmof In Campbei! v. I"anc‘om er Police

Board (No. 4). 2019 BCHRT 275 at paras. 104-103, the Tnbuml no*{ed

...indeed it is undispured, that the social conrext ef this interaction is not enough, on ils owii,
10 prove that Ms. Campbeil was discriminated against. In other words, the facr that she is
Indigenous and had an adverse encounier W, m} the po?sce does not mean thar she was
discriminated against. »

Thar said, the facts of this coniplaint — like many race-based complaints — can only be
properly understood within their bn oadez mcmi co;zie\! Campbell, supra at paras. 16-19.
In large parr. this is Zac)muse

Individual acts themselves may be ambiguous or explained away, but when viewed as part
of the larger picture and swith an appropriate understanding of how racial discrimination
1akes place, may lead to an inference that racial discriniination was a factor in the rreatment
an individual 7‘8(?{?}’%5(?{3.

[Oniario Hzmymz Rights Connmnission, Policy and Guidelines on Racism and Racial
Dzscrmzmmzon (2003)] atp 21

To this 1 add thar a proper undersianding of the social context may support a finding that
“an individual has experienced a race-based adverse impact.

Legal and Policy Framework for Alleged Sexual Harassment Complaints

57. Sexual harassment, as a form of sex discrimination. is prohibited in the workplace under section 8
of the Code. Much of the foundational law for discnimination remains the same. no matter the type of
discrimination that occurs. However. we set out some relevant principles below regarding sexual

discrimination as there are important additions.

58, The Supreme Court of Canada set out the test for sexual harassment in the seminal case of Janzen

v. Plary Enterprises Lid.. {19891 1 S.C.R. 1252. The Coust provided a non-exhaustive definition of sexual

29



harassment as “umvelcome conduct of a sexual nature thar is detrimental to the work environment”. It

stated:

Without seeking to provide an exhaustive definition of the term, I am of the view that sexual
harassment in the workplace may be broadly defined as wmvelcome condict of a sexual
nature that detrimenially affects the work envirommnent or leads to adverse job-related
consequences for the victims of the harassment.

h

9. Inthe case of Mahmoodi v Durton 1999 BCHRT 56, affirmed, 2001 Caiéw,eﬁBC 2016 (B.C.S.C),
a decision by the BCHRT and upheld upon judicial review by the BC Suprexixé“ Court, the Tribunal
discussed how to determine whether conduct of a sexual nature was “z:;ix{geléjéfzze’/?‘ Ifheld that such a
deternmnation requires an objective assessment of whether “j7 ingeasozihb{e 10 "%brzcizzde thar a reasonable

person would have recegnized the conduct as wmwelcome in the circumstances.”

60.  Sexual harassment and sexualized violence xar}m sevérigy and féxm, The BCHRT. m Mahmoodi,
confumed that conduct failing withm the “definition of se\uai harassment may be physical or
psvchological. overt or subtle, and may,inckh}dé'ir‘egbél innuendoes. affectionate gestures, repeated social
invitations, and unwelcome flirting. m addition to "mo’,re blatant conduct such as leening, grabbing, or

sexual assault.

61. It 1s not necessary A’fofa complainant to éﬁ}js'essl}’ object to the conduct. The law recognizes that a
person’s behaviour “may Z}e ?oiéfaé@d and ‘16’? umvelcome ar the same time”: Waiker v. Sashmasters and
another. 2018 BCHRT 95: ;’afghmoodi; paragraph 141. In Canada (Human Rights Commission) v. Canada
(Armed F orce.si 167F. T.R. 216, 34 C H.R.R. D/140 the Court stated, “in order 10 determine if the conduct

is welcome or wmwelcome... the proper inquiry will not require a verbal ‘no’ in all cases.”
62. Further, the BCHRT noted:

... The reasons for submitting 1o conduct may be closely relared to the power differential
benveen the parties and the implied understanding that lack of co-operation could result in
N 2
some form of disadveniage.”
63.  Gender-based insults or sexist remarks. as well as comments about a person’s looks. dress.

appearance or sexual habits may. depending on the circumstances. constitute sexual barassment ({see

Arjun P. Aggarwal’s book, Sexual Harassment in the Workplace. (1992). 2nd edition. Butterworths

2 Dugnris v. British Columbia (Ministry of Foresrs), 1993 Canlli 16472 (BC HRT) at para 141
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Canada Ltd. at page 11: Lobzun v. Dover Arnmis Neighbourhood Public House Ltd. (unreported) March 13.
1996, B.C.C.H.R.: Egoif'v. Donald Waison and 4140 Sales Lid. doing business as Japan Camera Cenire
One Hour Phoro (19953, 23 CHR.R. D/4 at D/15 (B.C.C.H.R.) and Shasw v. Levac Supply Lid. and Roger
Levac and Herd Robertson (1991), 14 C.H.R.R. D/36 (Ont. Bd. Inq.)).

64.  As indicated above, there need not be a pattern of behaviour to establish sexual harassment. The
law is clear: a single event may be sufficient m certain circumstances to establish harassment. When
considering a claim of harassment under the Code, the BCHRT applies an objective test to determine

whether the conduct constitutes sexual harassment.

65.  Similarly, a complaint does not need to be made immediately after an event. .4ggarwal states that
courts have accepted that there may be valid reasons why there was delay before a victim or survivor was
comfortable enough to report incidents of harassment. He describes the concerns of those who have been

harassed:

Chapter 4
Taking Legal Action — 4 Predicament for the Victini
Victim's Reluctance to Compigin

A woman faced with umwanted and unsolicited sexual advances mav feel confused, as weli
as frustrated and angry. She may not know how 1o react 1o the situarion. She may think:
Shouid I confront the harasser? Should I 1ell my [parimer]? Should I discuss it with feliow
emplovees? Should I complain to the emplover (the boss of the harasser, if anv)? If I 1el]
them, how will they 7'&7&:.«’?33‘2)21/’2? they believe me? Would thev say 1 invited it myse{f? Would
1 be labelled a troublemaker? Would they make ny iife hell on the job? Whar if I ani fired?
Where would I get another job? I have 10 have a job to make ends meet.

These fears may hound her into keeping her mouth shur. Typically. in such cases, she will
suffer the numiliation and harassment silently as long as she can, and then she will quietly
quit. These fears are not imaginary; they are real. When harassment occurs, often ihe
swoman is unsure whether a real injustice has been conmmitted. jor the aggressor may make
light of it or pretend that she iitiated the encounter.

66.  In The Emploveev. The University and another (No. 2). 2020 BCHRT 12 the BCHRT summarized
these principles outlining the followmg three “miyths and stereotypes” which must not be considered when

analyzing whether alleged sexual harassment is welcome:

[177]  1identifv three myths and siereotvpes that do not factor in niy analvsis.

42
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[178]  First, the lack of profest does not factor in my analysis. 1 reject the argument that
evidence of protest is required 1o establish the wumvelcomeness of conduct. That the
Emplovee and the Faculty Member continued to work together productively for another
three months after the incident, or that the Employee did not tell the Faculiy Member that
she did not want to continue working with him, is not determinative. It is not necessary for
a complainant to expressly object to the conduct and the law recognizes that a person’s
behaviour “may be tolerated and yet wnmwelcome at the same time”: Malnioodi, para. 141

[179]  Second, the delay in reporting does not facior in my analysis. I reject the argument
that evidence of early reporting is required to establish winy eicomenass T acknowiedge that
non-reporting is a stereorvpe that privileges complainants w ho' resist “and report
immediatelv. Thar the Employee waited more than three monihs before reporiing the
comment to Ms. 4 is not u fact that goes against my fi ;zdzfng that the conduct was winvelcome.
A person may choose not 1o report for a variety ofreasons including Jear of negative job-
related consequences, not being believed, attacks on their reputation, or the dzﬁ“ Fculf nature
of the investigations: Hastie. In this case, the Emplovee testified thai she was advised by her
union not to report the incident until she successfully c*ompieted probation because of fears
of being fired. That she acted on this advice s}zouid not 2)@ held against her. Afier she
compieted probation, the further delay was dzw io Ms. ;1 beéing on vacation.

[180]  Third, participation in prior bei;awom does not facior in my analysis. I reject the
argument that the Employee engaged ina pattern of behaviour with the Facuiry Member
{]?(If invited his comment. The Emplovee and the Faculty Member willingly enoave(z‘ in
conversations about z]wn x*aiuas and intes esfs which they both agreed strengthened their
working relationship. In my view, that ﬂm were friendly and had these conversations does
not suggest a pattern of consent to engage in a romantic reiationship. It also does not
support a finding that the Empim ee welcomed the conduct, thai she is ies.s worthy of belief,
or that it is umnr e&so;mble 10 know that the conduct would be umvelcome.**

67.  Smce sexual harassment is a form of discrimination. conduct of a sexual nature is not required to

be “because of [a person’s] sex”, as that is a strict standard not to be applied to buman rights cases. It

peed only be a factor. *

68. A single event. depending on the facts. may be sufficient to constitute discrinunation conduct.
however not yevez"y"f negative incident that 1s connected to sex will be discriminatory harassment confrary
to the Code.’ The framework of Pardo v. School District No. 43. 2003 BCHRT 71 1s the appropriate
model for consideration of adverse consequences where there is a single event. The Pardo factors were

considered recently by the Tribunal in 2020°*:

Fparas 177-180.

3 Hodeson v. Coast Storage and Containers. 2020 BCHRT S5. af para 51.

3 Hadzic v. Pizza Hui Cenada [1999] BCHRTD No. 44 at para 33

2 Tihe Emplovee v, The University and another (No.2). 2020 BCHRT 12 at para 12

[¥3)
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a. the egregiousness or virnlence of the comment;

b. the nature of the relationship benween the invelved parties;
¢ the context in which the comment was made;

d. whether an apology was offered; and

e. whether or not the recipient of the comment was a member of a group
historically discriminated againsi. ‘

Poisoned or Toxic Work Environment in respect of Indigeneity and Sexual
Harassment ‘ T
69.  We have also considered the concept of a poisoned work environment on both aspects of alleged

discrimination.

70.  In some cases, sexual harassment 1s :séxuaﬁy related ééudmct that 1s hostile. mmtimidating. or
offensive to the employee. but nonetheless has 1no _diréct link to any tangible benefit or harm, i.e.. it is not
a quid pro guo situation. Rather. this ‘f{zmegf'izlg conduct creates a bothersome or poisoned environment.
As such, the notion that there must be an ove’r{ sextal “proposition” relies on listorically namrow
understandings of’ sexual hzi;féssmen’f"/ as sexual advances rather than the broader definition set out in

Mahmoodi and potentially expanded upoun further in MacDonald »

71.  In Brar. supra, the Tribunal identified several factors that might constitute a poisoned work

environment, including:

a. Even g single statement or incident, if sufficiently serious or substantial, can
have an impact on a racialized person by creating a poisoned environment.

b A4 pbisone{i environment is based on the nature of the comments or conduct and
the impact of these on an individual rather than on the number of times the
behaviour occurs. As mentioned earlier, even a single egregious incident can be
sufficient to creale a poisoned eavironment.

c. A poisoned environment can be created by the comments or actions of any
person, regardless of his or her position of authority or status in a given
environnieil.

 Bethany Hastie. "Assessing Sexually Harassing Conduct in the Workplace: An Analysis of BC Human Rights
Tribunal Decistons in 2010-16" (2019} 31:2 CTWL 293).
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d. Behaviour need not be directed at any one individual in order to create a
poisoned environment. Moreover, a person can experience a poisoned
environment even if he or she is not a member of the racialized gronp that is the
larget. (at para. 741)

72.  The Tribunal also added the following about a toxic work environment:
...4 toxic or poisoned work environment is one where discrimination or harassment on a
prohibited ground becomes a part of a person’s workplace: ‘imzdezpzmen V. Se; daco
Packaging Corp, 2012 HRTO 1977 at para. 63 ... £

73. Subjective feelings or even gemunely held beliefs are msufﬁc;em to éxschaioe this onus. There

must be evidence that the objective reasonable bys tande; v»oulci suppmt the conclusion that a poisoned
workplace envirommnent had been created: General Momrs ,qf Cmmnav Limired v. Johmson, 2013 ONCA

502 at para. 66.%¢

74, The court has also addressed the issue of a toxic work environment as it relates to alleged sexual

misconduct, outlining the following obligations of an employer:

[an] employer has a broader responsibility 16 ensure that the work environment does not
otherwise become so. hostile, embarrassing or forbidding as to have the same effect.” An
emplover ims a duty "o see that the work (:lz‘mospize; e is conducive 10 the wejl-being of irs

emplovees.

75.  Management personnel who know, or ought to know. of the existence of a poisoned atmosphere
but pernt it to contmne thereby discriminate against affected emplovees. even if they themselves are not
mvolved m ‘fhe pmciuctmn of that atmosphere: Kinexus Bioinformatics Corp. v. 4Asad, 2010 BCSC 3

Ghosh v. Domglas Ic. (No.2) (1992). 17 CH.R.R. D/216 at para. 76 {Ont. Bd. In..).

Mlcroaggress:@m

76,  “Microaggression” is a relatively new term used to describe “the sudile, mostly nondeliberare

biases and marginalizations thar ultimately [add] up 1o serious assaulis™S: these covert instances of

37

discrimination are targeted at individuals from marginalized groups. are chronic and can occur daily.”’ In

some contexts, these experiences of marginalized people are understood as racial profiling. such as when

3 Janes v. BC Clinical and Suppori Services Society and Riuir Danois. 2020 BCHRT 99
¥ Barary v. Wellons 2019 BCSC 33

% Expanding Owr Vision. supra at 20-21.

¥ Ibid.
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an Indigenous person is followed or stopped by staff or securify m a store — sometimes referred to as

=238

“shopping while Indigenous™" — or a Black person is pulled over by police for no clear reason. an

experience described in the U.S. as “driving while Black”.*

77.  The subtle and everyday nature of microaggressions can make them difficult to identify, especially
for a person who has not had firsthand experience of systemic discrimination to draw upon. The Expanding

Our Vision report offers three types of microaggressions and examplesa;tfpage 21t assisi us:

In the American Indian context, “micro-discrininations’”’ (:;e moze ammzo;zi; Jeferf ed 1o
“microaggressions” which are chronic and covert: 2’7191 are dqﬁne(] as ‘events involving
discrimination, racism, and daily hassles that are mrg?fefi ar mdmdzmis Jrom diverse racial
and ethnic groups.” Microaggressions are dn*omc and can occur ona daily basis.” Wing
Swe and his colleagues fdé‘;mﬁ three rvpes of mici 0ag gressions, mf}z I;zdzgenozls examples
added: e

Microinsuits: “comnnmications that ccm*m ;udeness (m(i insensitivity and demean a
person’s racial heritage” (i.e. eve mz’nnm :

Micromvalidations: “c:ozzzzmmimtioms ﬁmr excizzde; negare or mullify the psvchological
thoughts, feelings, or experiential reality of a | person of color™ (i.e. “I don’t see colowr”
which denies the expwze}zc&s of zacmh:e(i people, or asking if someone is “really
Indigenous”); and ~ :

Microassaulis: “explicit racial derogation[s] ('i;m'ac/'c»*ri:ed primarily by a verbal or
nonverbal attack meant 1o hurt the intended victim” fi.e. avoiding people of a particular
race, associating Indigenous Peoples with aggressive imager, afcoi;o? use or theft).

Retaliation Under the Code

78. We take gmidance from the test for determining retaliation under the Code as set out 1 the case of
Bissonneite v. Sooke School District No. 62. 2006 BCHRT 447 (B.C. Human Rights Trib.). para. 19. and
clarified by the B.C. Court of Appeal in Giclnru v. Pallai. 2018 BCCA 78 at para. 38. Therem. the B.C.

Court of Appeal set out the following criteria for assessing a complaint of retaliation:

To establisli a complaint [of retaliation], a compiainant must show the following on a
balance of probabilities:

* Thid.

3 See for example. Commiission des droits de la personne ef des droits de la jeunesse (DeBellefenille ¢. Ville de
Longuenil, 2020 QUTDP 21 at para 210. I is worth noting that this term has gained wider exposure since the Black
Lives Matter movement,
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A previous complainit has been made under the Code and that the respondent was aware of
the complaint.

The respondent engaged in or threatened to engage in the conduct described in s. 43 (e.g.,
evicted, discharged, intimidared, eic.).

There is a sufficient connection between the impugned conduct and the previous complaint.
This connection may be established by proving that the respondent intended to retaliate, or
may be inferred where the respondent can reasonabiy have been perceii?d 1o have engaged
in that conduct in retaliation, with the element of reasonable perception being assessed from
the point of view of a reasonable complainani, apprised c)f the fnc{s ar zhe time of the
impugned conduct. (emphasis added) , , :

79.  The timing of an alleged retaliatory action may create a reasonable inference of retaliation if an

explanation 1s not provided:

[103] At its highest, I could find that Mr. G:z irm s hwnan rights complaini, civil suits,
and complaints about and against My, Pailai, other tenants and neighbours indicated to
My, Pailai that Mr. Gichuru was not happy in his 2eszfie7?ce at the Highlander. These
circumstances existed but did not bear a causal conmection with the Eviction Notice. I find
that, but for the marital discord, Mr. Pailai would not have had Mr. Gichuru served with
an Eviction Notice. Although the riming of the Eviction Notice points 1o possible reraliation,
a reasonable complainant, apprised of the facts, znc;’ud’mg Mr. Pallai’s explanarion for the
evicrion, would not pez ceive the eviction as retaliation.”?

80.  Under the Code, as noted above, an employer 1s obligated to respond reasonably and appropriately
to complaints of dis(:xémjnéﬁoﬁ, which includes a duty to mvestigate (Jamal v. TransLink Securiry
Management and another (\0 2),2020 BCHRT 146 at para 106). A failure to appropriately or reasonably
mvestigate can, on its own, ;amouu‘t to discrimination “regardiess of whether the underiving conduct
subject:io the i;wegfig(ifién is Jound 10 be discrininarory” (Emplovee v. The University and another (No.
23,2020 BCHRT 12). Faész‘s that may be considered by the Tribunal in determining whether an emplover

has properly discharged thus duty melnde:

(1} Awareness of issues of discrimination‘harassment, Policv, Complaini Mechanism and
Training: Was there an awareness of issues of discrimination and harassment in the
workplace at the time of the incident? Was there « suitable anvi-discriminarion/iarassment
policy? Was there a proper complaint mechanism in place? Was adeguate iraining givei io
management and emplovees;

0 Gichru v, Pallai. 2012 BCHRT 327. affirmed Giclosru v, Pafiai. 2018 BCCA 78



(2) Posi-Complaint: Seriousness, Prompmess, Taking Care of its Emplovee, Investigation
and Action: Once an internal complaint was made, did the employer treat it seriousiy? Did
it deal with the matter prompily and sensitively? Did it reasonably investigate and act; und

(3) Resolution of the Complaint (including providing the Complainant with ¢ Healthy Work
Environment) and Conynunication: Did the emiplover provide a reasonable resolution in
the Circumsiances? If the complainant chose to return to work, could the emplover provide
her/him with a healthy, discrimination-free work environmment? Bzd it conmmuiicate its
Jindings and actions ro the complainant?

81.  Case law also outlines that following reasonable legal advice is'a factor in defermining whether

appropriate action was taken:

Laskowska v. Marineland of Canada hic., 2005 HRTO 30 (Ont. Human Righis Trib.), para.
539 siates: ‘ - .

There is linle from the BCHRT thar deals specifically with how/if legal advice interacts
with this responsibility. In The Sales Associate v. Aurora Biomed Inc. and others (No. 3),
2021 BCHRT 3, the Tribunal explains that ignorance of the Iav with respect 10 an emplover
receiving a complaint is not a defence, but in ‘the context of an emplover who did not seek
our legal advice. Here, the failure to see,( adx ice uezahs against the reasonableness of ilie
emplover’s actious (af paras 1 78— 295 o

128 T accepr Ms. Liang's m#de’nce that this was the first time she or Ms. Jang had
enconntered a situation like this. ...t was incumbent on them as emplovers 1o educate
themselves properly about their 7@0(# obligations under the Code. Dr. Liang repeatediy
emphasised rhat the c*ompmn ahvavs fbiiom “labour laws”, while ar the same time the
Respondents testified that they were completely unaware of the Human Rights Code or this
Tribunal wuntil this compimm In fact, the Code is a very important part of ihis province's
laws governing empfom;em and ignorance of those laws is no defence o a complaint of
discrimination.

129 Given iheir unfamiliarity with these issues, the Respondents should have sought
advice or'done some research about how 1o respond appropriately fo the tvpe of concerns
the Sales Associare was raising. Thev did neither of those things. Instead, Ms. Liang and
Ms. Jang crafted a plan that, w i)zfe mavbe well-meaning, was insensitive and inappropriare

§2.  The Tribunal has dealt specifically with faulty legal advice, but only with respect to where

erroneous legal advice has led to procedural faults. like the late filing of applications:

49 .. the case law requires that the complainant obtain legal advice in a timely way,
provide some evidence aboul the nature of the advice and their derrimenial reliance thereon,
and demonstrate diligence in filing despite that advice. While identificarion of the lawver is
not essential, it would usually be prudent for a complainant seeking an extension of time 1o

4 Cited in Beharrell v. EVL Nursery Lid. 8 BCHRT 62 at para. 24
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provide as much information as possible abour the advice received including the identity of
the lawver and how the advice factored into the timing of the complaint.*

83.  These principles are clearly not directly applicable to legal advice regarding an investigation, but

the requirements fo provide as much wformation as possible about the advice, demonstrate diligence

(o3

despite the advice, and establish how the advice factored into the alleged deficiency could be applied more

broadly.

84. QOutside the context of the BCHRT. the topic of reliance on é:mmeous, '13031 advice has been
discussed at various levels and in various contexts. In Blair v. C’omohdared Enf‘ eid C‘ o1 Y25 {1993} 4S.CR.
5, the Supreme Court of Canada found that, though a chazm}an of a cozpma{mn had acted 1n a legally

mcorrect way, he did so in good faith and n 1ea>onabie reinnce of 18031 adnce and was entitled to

mdemuification (paras 58, 65, 70):

38 “How does reliance on legal ad& ice szzppozt a cZam: Jor indemmification under s.
13611)? At the outset, I note nry agreement with the position of the Court of Appeal thar
mere de facto relicnce on legal Taa‘: ice }wii not guaraniee indemnification. However,

reliance that is reasonable and in good faith-will establish that « direcior or officer acted
"honestly and in good faith with a view (o the bestinterests of the corporation”. In the instant
appeal, Blair's reliance on Osler's advice was both reasonable and in good faith.

63 I note that the case law ¢ zmd by z?ze appellant esiablishes that reliance on counsel’s
advice teven if it Teads 10 a delererious resuit) will strongly militare against a finding of
mala fides or fiduciary breach, such a finding being necessary 1o disentitie one from
indenmificarion.

70 ...it should be remembered thai Blair, a layperson, could not have been expecied 1o
be suspicious about advice that, prima facie, appeared legitimatre and came from Enfield's
own corporate counsel. I would affirm the Court of Appeal’s finding that the advice given
by Osler [the law firm] and followed by Blair would, to a layperson in Blair's circumstances
(and with his business experience), have been "ostensibly credible” (p. 801). He thereby
acted in accordance with the duties he owed.

85.  Ovm Dockside Brewing Co. v. Strata Plan LMS 3837, 2007 BCCA 183, where the BCCA cites
Blair in the context of Strata Council Members violating conflict of interest provisions. despite receiving

legal advice:

*2 The Pareni obo the Child v. The School Districr. 2020 BCCA 333



72 The Supreme Court found (ar para. 38) that in the circumstances, Mr. Blair had acted
reasonadbly and in good faith in relying on the advice of corporate counsel...

73 The appellants cannot make the same claim to good faith reliance on the advice of
their lawvers. It may be accepred thar, as lavpersons, they would not necessarily have been
suspicious about the substance of the advice... But as members of a strata council, which is
charged with the responsibilify to manage and supervise the affairs of the strata corporation
in the best interests of the strata corporation, they caymot be excused from ignoring ail of
the contrary arguments, advice, and court orders thar demonstrated thar they and their
lawvers were acting in a conflict of interest ... the members of the strata council canmot
reasonably claim that they acted "honestly and in good fuith™ in relving on the advice of
those same lawvers to defend the claim against them that they aaed na conﬂzczf of interest.

86.  Orn the context of reliance on legal advice as a deience io a 1&0111%01*; pmceedmo m Crown Hill

Capital Corp.. Re. 2013 ONSEC 32:

152 Accordingly, reliance on legal advice must be.in good Jaith and must be reasonable
in the circumsiances. Reliance on legal advice is.not reasonable where the reliance is not
Juilv informed or the advice is nor credibie. Fur ther, reliance on legal advice may not be
reasonable where the legal counsel giving ﬂze adrzce fm.s* a material conflict of interest.

153 As noted above, if CHCC?’@iigd z’n gbodﬂlizh on Stikeman legal advice in enrering
into the rransactions Staff challenges,: that veliance is not a legal defence to Staff's
allegations. However, if thar refiance was reasonable, it is evidence thai (i) supporis the
submission that CHCC acred in good faith and with due care in conmection with ihe conduct
sh@ifer ‘ed by the ieoai advi zce (i) isa m{ewuz conszdermian in zmposmg any m;mmns in

M izeﬁmf the Respomfems condiicr was contrary fo the pnb/x interest.
Retaliation under the WCA
§7.  Retaliation under the WCA has similar considerations as under the Code:

Under the Act, retaliation is a discriminaiory aciion and is prohibited. Sections 150-152 of
the Act stare: Division 6 — Prohibition Against Discriminarory Action

Actions that are considered discriminatory

150 (1jFor the purposes of this Division, "discriminarory action™ inciudes amyv act or
omission by an emplover or union, or a person acting on behalf of an emplover or union,
thar adversely affects a worker with respect ro any term or condition of emplovmeni, or of
membership in a union.

{2)Without resiricting subsection (1), discriminatory action includes

(ajsuspension, layv-off or dismissal,

L
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thidemotion or loss of opportunity for promotion,

tcyransfer of duties, change of location of workplace, reduction in wages or change in
working hours,

(djcoercion or intinidation,

fejimposition of any discipline, reprimand or other penaliy, and
(fithe discontinuation or elimination of the job of the worker.
Discriminarion against workers prolibired

151 An employer or union, or a person acting on behalf of an emyio; er or union, musi not
take or threaten discriminarory action againsi a w or: im ,

(aifor exercising any right or carrving out any dzm in accor dmice m:h this Part, the
regulations or an & pphcai)!e order, ;

(b)for the reason that the worker has {es*zzf e(/ oris abouz 0 zmnﬁ in any matier, inquiry or
proceeding wider this Act or the Coroners Act o an issue rejated 1o occupational health
and safety or occupational envi onmen, or. E

(c)for the reason that the worker ]ms given any mfo; wmation regarding conditions affecting
the occupational ]ieaizh or .sa;fm‘ or ocmgz)mzozml enviromment of that worker or anv other
worker {0 < ~

(iyan emplover or pe;m;; (I(",ii}?grc’m Z)ei?dff éf an emplover,

tii)yanother worker ora ?médn representing « worker, or

(iiijan officer o‘f"“'a;{‘v bﬁ?éé'g)erson concerned with the administration of this Part.
8. Im fhé Workers® Conépensatiozz Appeal Tribunal’s (“WCAT”) Decision A1604017%, Vice-Chair
Pendray stated:

[34] ...The test to determine whether an emplover has engaged in unlavwful discriminatory
action against a worker contrary to section 151 of the Act has four (4) elements.

[35] First, the sworker must suffer the kind of negative emplovment consequences described
in section 150 of the Act. Second, the worker must have engaged in the npe of sqfery
aciivities protected under section 131 of the Act. Third, there must be a causal connection
benveen the negarive emplovment consequence and the sqfety activity in questien. If the
worker succeeds in establishing these three elements, lie or she is said to have demonstrared
a prima facie or basic case of prohibited discriminarory acrion. This is not an onerous 1ask.

41604017 (Re). 2016 Canll 134701 (BC WCAT)
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[36] Where a worker is able to demonstrate a prima facie or basic case of discriminatory
action, it falls on the emplover to disprove this case, as required by subsection 152(3) of the
Act. This is the fourth element of the enquiry.

[37] In assessing the employer’s motivation, the “taint” principle is applied. This principle
essentially recognizes thar there may be multiple reasons behind an employer’s decision 1o
discipline or terminate a worker. However, if any part of the emplover’s reasoning is related
to anv of the impermissible anti-safery attitudes described in section 151 of the Act, the
emplover’s actions will generallv be considered to amount to discrimination within the
meaning of that section. =

[38] The reasons for adopting a “wint” principle and the effect of this principle were
discussed at length by the former Appeal Division in 4D-2002-04 38, dafed February 21,

2002. I agree with the Appeal Division’s analvsis and. adopt it as niv_own. In particular, 1
note the following statements from paragraphs 71 (:zzd S:’I@ respectiy eh of that decision:

There is no doubt that the 1aint theory makes it more diffi cuif Jor I}z*e enplover to discharge
irs burden under Secrion 152(3). The emplozsez nust demonsir ate that its reasons for raking
action against the worker were not related to any of the ] pz ‘ohibited grounds in Secrion 151,

This means that the employer cannoi shield iiself by pointing to proper cause, or whar may

be a valid business reason for the mzpzzgne(i conduct, where there is also evidence of a
prohibited action.... The taint theory stands fo; the pi ‘oposition that safety considerations
need not be the oniy or n"ommam iy

89.  Workplace safetv is mandméd by rhe WCA. requiring emplovers 1o take all reasonable steps in the
circumstances fo ensure the Lealth and“safet*y:of jts workers and that includes preventing where possible

and addressing claims of retaliation. **
Retaliation under the Respectful Workplace and Harassment Prevention Policy
90. Undér the Respectful Workplace and Harassment Prevention Policy, the Responsible officer is

responsible. This Policy defines this position as:

Responsible officer — The University official who may carry our one or more of ihe
Jollowing roles within the terms of this policy:

a) decide whether the policy has been violared:
b) make recommendations or decisions regarding remedies or discipline;

¢ assume the role of compliainant ro initiate an vestigation;

* See Section 21 Workers Compensarion Act [RSBC 2019] Chapter 1
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d) initiare interim measures.

91.  The Respectful Workplace and Harassment Prevention Policy states:

10.3  If the responsible officer for the respondent finds that the complaint was frivolous,
vexatious or malicious he/she will rake steps 1o appropriatelv address this conduct, which
may inchide disciplinary action for the complainant. Except for complaints that are frivilous
[sic], vexatious or malicious, there will be no reraliation by any member of the University
Commumity against a complainant for bringing a complaint.

Personal Harassment and Bullying under the WCA

92.  Supervisors must ensure the health and safety of alyrlyzy'{vorkers uﬁder tiieir direct supervision. be
knowledgeable about Occupational Health and Safetx (“OHS’) prcmmons and regulations applicable to
the work being supervised and comply v vxth OHS pim isions; regulations and applicable
policies®including those set out in the 2013 Baazd of Du‘ex.ioxs Resohmon regardimg Workplace Bullving

and Harassment Policies.*® It defines bullying and harassment as follows:

a. includes any inappropriate conduct or comment by a person towards a worker
that the person knew or reaso;zabir ought 1o have known would cause that
worker 1o be immzim!eti or mimnda!ed but

b. exciudes d}:y,‘yreds‘azmble acﬁon mken by an employer or supervisor relating 1o
the management and direction of workers or the place of employment.
93.  The Resolution requires the employer take reasonable steps to address the possibility of
harassment. including minimizing harassment, developing and implementing procedures. training, and

not engaging m bulling or harassing conduct. The Resolution defines the reasenable steps as follows:

Black’s Law Dictionary, Ninth Edition defines a reasonable person as jollows:

“_..a person who exercises the degree of artention, knowiedge, imelligence, and judgment
that sociery requires of its members for the prorection of their own and of others’ interests.
The reasonable person acts sensibiv, does things without serious delay, and takes proper
but not excessive precautions...”

** See Section 23 Workers Compensation Act [RSBC 2019] Chapter 1
* Rritish Columbia, WorkSafeBC. Occupational Health and Safety Regulation Policies. D3~115-2, D3-116-1. and D
117-2



94.  WorkSafeBC’s definition does not require an abuse of power, misuse of authority or a pattern of
mistreatment. Indeed. courts and arbitrators have long agreed that depending on the circumstances of a
matter, a single event if egregious enough may constitute harassment. Furthermore, harassment may occur

where there is no power imbalance between the parties.

95.  WorkSafeBC Practice Directive #C3-3 (Interim) sets out clarification on the interpretation of

bullying and harassment:

Imerpersonal conflicts berween a worker and co-workers, supervisors or customers are not
generally considered significant unless the conflict zesuifs m Z)e;’zawor i!mz is: comzdered
threatening or abusive. : e

Not all interpersonai conflict or conduct that is rude or thoughtiess will be considered
abusive behaviour. Each case will need to be investigared to determine the details and
nature of the interpersonal conflict. However, conduct that is determined 1o be threatening
or abusive is considered a significant work-related 5jtz'é$sbz'ﬁ :

96. In the decision. 47901824 (Re). 2020 CanLII 47344 (BC WCAT), Vice Chair Thomson discussed
the legitimate exercise of managerial action as compared to harassment. This is known as the “Jadonr

relarions exclusion™:

Section 133(1)(c) provides that there is no entitlement for compensation if the menial
disorder is caused by «a decision of the worker's emplover relating 1o the worker’s
empiovment. The Act provides a list of examples of such decisions including changing work
10 be performed, working conditions, discipline and termination of employment. The policy
explains that this list is not exhaustive.

The practice directive provides further guidance. It explains that there may be situations
that fall outside these “rowtine” emplovment issues thai give rise to a compensable menial
disorder, such as targeted harassment or another traumatic workplace eveni. An emplover
has the prerogative 10 make decisions regarding the management of the enployment
relationship. This does nor mean that decisions can be communicared in any fashion.
However, the faci thar the decisions were communicaied in ¢ manner that was upseiting 10
the worker is nor demonstrative. The practice directive savs that heated exchanges or
emotional conflicts are nor wuncommon when addressing discipline, performance or
assignment of duties. In order to constitute a workplace smressor, it must be threatening or
abusive.

As poinred our by ihe worker's represeniarive, in noreworthy WCAT Decision 2014-02791,
Jor the labour relations exclusion not to apply there would need fo be extremely egregious
behavior, such that a reasonable person considering it would cleariv see it as abusive or



personally threatening. In WCAT Decision 41601845, the panel found that even severe
criticism bv a supervisor genuinely attempting to deal with a perceived performance
problen will fall within the exclusion, except if it occurs in a seriousiy hostile, intinidating,
threarening or abusive manner.
97.  Just as it is with complaints under the Code, complaints under the WCA must meet the threshold
of being more than speculation or conjecture: see Forkers’ Compensation dppeal Tribunal v. Hill. 2011

BCCA 49 ("Hill") at para 27.

98.  As many of the allegations occurred off TRU’s campus, Poiic'v Item C 3-14.00. located m
WorkSafeBC’s Rehabilitation Services & Claims Manual, Ifo]m;ze If is Iele\»am as: zt sets out the
principles for determining if a worker’s ijury has arisen out of ané ;dmmg ihe worker‘s employment.

Policy Item C€3-14.00 provides that:

In applving the test of emplovment connection, it is imporiant to noite that employvment is a
broader concepr than work and includes 11107e hen Just pr oductive work activiry. An injury
or death that occurs outside a worker s productive work activities may still arise out of and
in the course of the worker’s emplovment.

99.  To determine if an injury has arisen out of and in the course of a worker’s employment, Policy
Item C3-14.00 lists various indicators of employnient. No single criterion can be regarded as conclusive.
Those criteria are: '

a. .wketizer the izfjmy accnrred on the premises of the emplover;

b. wiiezker it ocazrred in the process of doing something for the benefit of the
employer;

¢. whether it occurred in the course of action taken in response lo instruciions
from the employer;

d. whether it occurred in the course of using equipment or materials supplied by
the employer;

e. whether it occurred in the course of receiving paymeni or other consideration
Jrom the employer;

[ whether the risk 1o which the employee was exposed was the same as the risk (o
which the employee is expesed in the normal course of production;

g whether the injury occurred durving a time peried for which the employee was
being paid;
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h. whether the injury was cqused by some activity of the employer or of a fellow
employee;

i whether the injury occurred while the worker was performing activities that
were par! of the regular job duties; arnd

J. whether the injury occurred while the worker was being supervised by the
employer.

100.  WCAT, which is the final level of appeal in the workers’ compenséﬁon system. has held that

myuries that arose at events such as a Christmas party, a golf toumament. and a bxeakfast were all

sufficiently connected to the worker’s employment to attract compensaﬁon see WC —XT Deczsmn Number:

A1602081; WCAT Decision Number: 2005-03922-ad: and WC -*{l" Deczsmn Number 2011-02063.

101, Smmilarly, case law has regularly found that coxiduct Ihat'occm‘s off an employer’s premises, at
work-related events. 1s still considered “conduct in the workplace” and is “very much connected 1o the
emplover”: see van Woerkens v. Marriort Hotels ‘of Canada Ltd.. 2009 BCSC 73. at para 171: Lorion v.

63957799 Quebec Inc., 2015 ONSC 2417, at para 52.

Case Law Regarding Personal Harassment

102, As noted m Cara Operdficn;s’wlzd. ¥ Ie(mzﬁers, Chemical, Energv & Allied Workers, Local 647

((2005) Carswell Ont 7614 (Ont. Arb. Bd {Luborsky) at 8):

...one nmst be careful not to construct 100 narrow « definition of “departure from
reasonable conduct " lest every perceived slight or subjective inference of abuse might resuit
in paralvsing consequences to rhe workplace. There is a wide range of personalities thai we
experience in our interaction with others; not all of which may be pleasing 1o our individual
sensitivities, bur whicl we must live with nevertheless, within legal boiunds, developing a
cerrain “thickness of skin” 1o the challenges another’s disagreeable mannerisins mzaizf
present. Whether dealing with « jfamilv member, backvard neighbor, co-worker
supervisor, the question of whether the other person’s behavior amomnis 1o a “dfepm'fm'e
Jrom reasonable conduct™ is an objective inquiry thar given the expected variability in
Inmman capabilities and personalities, must be afforded a relatively wide margin of
mnterpreration.

103.  Arbitrators have cautioned against the liberal use of the word ‘harassment’ in workplace disputes
(Re Governmeni of BC and BCGEU {1993). 49 LAC {(4th) 193 (B.C. Arb. Bd.) at 227-232 and 248} and
turning the term nto a “weapon.” (Joss v. Canada (Treasury Board) (2001) Carswell at 4151 at para. 63).

More specifically, Arbitrator Laing’s comments m the former case are particularly mstructive:

o
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227 In these times there are few words more emotive than harasser. It jars our
sensibilities, colours our minds, rings alarms and floods of adrenaline through the psyche.
It can be used casually, in righteous accusation, or in a vindictive fashion.

228,  Whatever the motivation or reason for such a charge, it must be treated gravely,
with careful, indeed scrupulous, fairness given both to the person raising the allegations of
harassment and those against whom it is made.

229, The reason for this is surely self-evident. Harassment, like beaury, is a subjective
notion. However, harassment must also be viewed objectively. Saving this does not diminish
its significance. It does, however, accentuare the difficulny of mprm ingits essence in any
particular circumstance with precision and certainiy.

230.  For example, every act by which a person causes some form of j({??.‘%‘?ie'f}:’ to another
could be labelled as harassment. But if this is so. there can be 1o safe interaction benveen
human beings. Sadlv, we are not perfect. All of us, on occasion, are stupid, heedless,
thoughtiess and insensitive. The question then is, W Jzen are weg 1:]71 of harassment?

231, Ido not think every act of workplace. fooixslmass was nnendpd to be captured by the
word “harassment”. This is a serious word, 10 be used serioush and appiied vigorously
when the occasion warrants its use. It shouid not be tr vialized, cheapened or devalued by
using it as a loose label to cover pettfy.acts or foolish words. where the haym, by any
objecrive standards, is fleering. Nor should it be used where there is no intent 1o be harmful
in cony way, unless there has been a heedless disregard for the rights of another person and
it ean be fairly said “vou sx’wnf(? have i::zow:z betrer”

232 To ithis point, T izm'e addr é*%eﬂ’ ffu? generic use of the word “harassment™ as a
concept of general (g}pkcm;on

248, As I said earfier-in this oward, harassment is a serious subject and ailegations of
such an offence must be dealt with in a serious way, as was the case here. The reverse is

also irue. Not every emplovment bruise should be reared wnder this process. It would be
anfortunaie if the harassmen process was used to venr feelings of minor discontent or
- general unhappiness with life in the workplace, so as 10 wivialize those cases where
‘substantial workpiace abuses have occurred...

Standard of Proof

104.  In terms of the standard required to prove an allegation of personal harassment. a complainant
carries the burden of proving, on a balance of probabilities, that the respondent(s) engaged i the

comments and conduct that constitutes harassment or bullying.
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Applicable TRU Policies

105.  Wehave outlined several university policies that apply in this circumstance and that were included
in the Terms of Reference. A breach of a policy may or may not also indicate a breach of another right or
legal principle, just as a breach of the Code or the WCA will not necessarily result in a breach of a policy.

We have canvassed these issues in the findings section of the report.

106. TRU also represents itself as having a values-based culture and as of %p;zl 2022 it published

updated versions of its policies i respect of workplace h*uassment

TRU Respectful Workplace and Harassment ?reyé;ﬁtio’n‘P{}Hcy‘ge .

107.  The Respectful Workplace and Harassment Prevention Péiic}f has Eiéid at least two iterations that

are relevant to this investigation.

108.  On May 28, 2009. TRU approved a 'Réspectﬁﬂonrkplacé and Harassment Prevention Policy.

Eleven vears later. on March 26, 2021, }“R’Ej;}‘ipdated that poliey to its current version.

109. A complamant under the original policy conld make a complaint for expeniencing discrimination.
which was expanded to exphexth include hfn assmem in 2021. The definition of harassment was expanded

1m 2021 1o mclude the detnn{xon ansmw out of the WCA.

110. Harassment under this poiicj}f has four (4) different categories?. includmg harassment under a
prohibited groa'nc'i under the Code, personal harassment. sexual harassment and workplace bullying and
hamssn}eut Two of the tvpeg are not materially different from the corresponding requirements under the

Code ot X’s CA. The remaining two are set out as follows:

Sexual harassment. Behavior of a sexual nature by a person:

i who knows or ought reasonably ro know thar the behaviour is umveanted or
wunwelcome; and

i, which interferes with another person’s participarion in a Universitv-related aciivity;
or

4T hittps:iwww. trunca/aboutideveloping-values-based-culrare-at-tru html. accessed July 26. 2022
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iii.  leads to or implies job- or academically-related consequences for the person
harassed.

Personal harassment. Behavior directed towards a specific person or persons that:

i.  serves no legitimate purpose; and

ii.  would be considered by a reasonable person to create an mizzmda!mq, humiliating,
or hostile work or learning environment. : »

TRU Sexualized Violence Policy

111, OnMarch 31. 2017, TRU approved a Sexual Violence Péﬁcy, Thzs pbiicy was replaced on March
27.2020. by the Sexualized Violence Policy.*® The 2020 policy is substanﬁéﬂ{iike its predecessor, with
the salient differences set out where necessary. Some of ihe events are alleged to have occurred w ‘hen the
2017 policy was 1 place. Where relevant, we have outhned W het}lie; that has a material effect on a decision

in the findings section.

112, Both iterations of the policies are designed fo protect the University Community from sexualized

violence. The policies each include a trauma-informed approach to sexualized violence:

The University is committed o taking a trauma informed approach ro Sexualized Violenice,
recognizing that victims and survivers may be trawmatized by their experiences and that the
University’s approach needs to be grounded in an undersianding thal peoples’ experiences
will be affected by many factors such as their sex, ancestry, race, ethnicity, language,
abiliry, jaith, age; socioeconomic siatus, sexual oriemiation, and gender idenriry. }’" he
Universify is committed 1o ensuring a safe environment for ail and will take appropriate
measures to prohibit wvisitors and others from campus that pose a threatr 1o «a safe
environiment. ™

113.  We have applied this approach throughout all stages of this investigation. In general. TRU s policy
towards sexualized violence is consistent with its obligations under statute and consistent with basic
discriminatory principles:

“[1]he Universinv is committed 1o ensuring a safe environmem for afl and will iake

appropriate measures to prohibit visitors and others from campus thar pose a threat to a
safe environment.”

* The policy can be accessed at hfips/www tmiea/_sharediassets'BRD_25-0_Sexunalized Violenced0359 pdf as of

October 19, 2022,
* hetpswwow. rucal_sharediassers/BRD_25-0_Sexualized_ Violenced0339.pdi. as accessed Feb 2. 2022
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114.  “Sexualized Violence™ includes the following definition:

Sexual Violence: ... It varies in severity and takes many forms, including but not limited 10:

sexual harassment, which is conduct of « sexual nature by one who knows or ought
reasonably 1o know that the behaviour is wrwanted or wnwelcome. and which interferes with
another person’s participarion in a University-related activiry, or leads 1o or implies job or
acadeniicallv-related consequences for the person harassed; :

115.  The updated Sexualized Violence Policy expands the circmnstéﬁées mn véhiéh the pﬁﬁcv applies

for the purposes of investigation and discipline {granting cmme 3nﬁsélcnon) but otherwise outlines

substantially the same real and substantial connection to the L’m\ ex:;ztv fcn there to be a breach. The policy

siates:

(3) For the purposes of University investigations and dmap:me ‘this policy applies only to
Sexualized Violence by a member of the University Conmumnity against another member of
the University Commumity that is Reported 1o the Sexualized Violence Prevention and
Response Manager and that is a;’feoed o ]zavé occuirred:

.

p-l

£.

on any properiy that is comroiigd by r/:e University and used jor University purposes
including student fas*zdezzf'es owned by the University but excluding acrivities that
are in the exclusive control of organizations other than the University,

at an eveni or during.an activiry spensored or under the auspices of the Universiy;
or ‘ '

online, using the University's Information and Communicarions Technology; or

whien the Respondent was in a position of power or influence over the survivor’s
academic or emplovinent status, or

the alleged conduct has a real and substantial connection to the University.

116.  The 2020 policy also explicitly sets out a requirement about no retaliation, which was absent, but

implied in the previous version: “[rjhe University will not tolerate any retaliation, direct or indirect,

againsi anvone making, or invoived in a Disclosure. a Report, or an Iivestigation. 4 finding of reraliation

may result in separate disciplinary acrion”.
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TRU Whistle Blower Pelicy

117.  TRU approved its Whistle Blower Policy on May 30. 2014. The purpose of this policy is to protect

individuals from making a “protecred disclosure, ” which is defined in the policy as:

..a commmunication to «a respounsible University emplovee about actual or suspected
Improper Activity based on @ good faith and reasonable belief that the activity has both
occurred and amounts 1o Improper Acrivity.

118.  The definition of an mmproper activity 1s broad:

“Improper Activity” means any aciivity that is undertaken by the University, an employee
of the Universiry, a student, a volunteer or a contracior; that. F

i is in violation of federal, provincial or municipal laws ‘or regulations including
corruption, malfeasance, bribery, theft of University property, fraud, coercion,
misuse of Universitv property, or willful omission 1o perform dury;

ii.  is a serious violation of University policy; or
iti.  involves gross misconduct, gross incompetence or gross inefficiency.

119.  This policy has become relevant as itfpmisi the background to one of the allegations in this

investigation and any application of the policy in this report is set ont below in the findings section.

Commentary on Bias and Similar 'Fact‘}ividence

120.  Evidence must be ;‘cd;]si{ieréd and weighed in a neutral, unbiased manner. The natural inference
and potential bias; when faced with a multitude of complaints against a single individual. is to assume that
if one or moife speciﬁc;wniplaints is found unsubstantiated. that nonetheless, there must be somerhing
wrong because $0 many people have commented or complained about that person. Some would say “where
there is smoke, there is fire”. We are cognizant of the bias that such an approach could cause and although
similar fa‘ct_ evidence may be relevant on issues of credibility. it is not a construct that is useful m
establishing wrbngdoing bevond that allowed at law. As such. we are mindful to guard against the bias
that a long list of complaints can have. and we have reviewed each allegation on 1ts merits and on the

evidence presented to us that either supports it or detracts from it.

121, We must weigh each of the complaints with the above in mind. fo sift through the evidence and

assess each matter in an unbiased way. Upon doing so. and when drilling dewn inte the actual events that



occurred and the evidence that exists for each of those complamed events. we find that at law, the onus to

prove some of the allegations has not been met.

122.  In ahighly oppositional and widely reported investigation, it 1s not uncommon that parties on both
sides will suggest bias. In fact. parties will sometimes conflate fairness and/or bias with an unfavourable

findmng.

123.  Avoiding both the appearance of and actual bias has been paramount in this process and is
enshrined in our legal requirements. The court has said in respect of an administrative tribunal:
Dr. Kaburda’s contention with respect fo bias, or the apprehension of bias, is broadly based.
He says, and I accept, that a reasonable apprehension of bias will be found if a reasonably
informed bystander, viewing the matter realistically and practically and having thought the
matrer through, could reasonably perceive bias oy the part of the adjudicaror. 30
124.  Therefore. we set out the correspondence and various positions on fairness in this report. so that
the results of our investigation can be received with the proper context and so that all parties can be assured
that we have acted in a neutral role and within our mandate as guided by the Terms of Reference and

nothing further.

125, Inthe civil court context, evidence of good character is generally inadnussible. However. evidence
of bad character may be admissible as circumstantial proof of a fact. if it is determined that the probative

value of the evidence ozxmeighéthe prejudicial effect.™

126. Resolving the a&xi}issibiiity of similar fact evidence is a difficult exercise. The problem lies in the
fact that this evidence is Simulianeous]y probative and prejudicial. A person's capacity and propensity to
commit certain kinds of harm—including criminal acts—is likely relevant when brought up in the context
of other harm they caused. since people tend to act consistently with their known character. However. too
much focus on this idea may capture the attention of the trier of fact to an unwarranted degree. The
potential for prejudice. distraction and time consumption that similar fact evidence can cause is

considerable. ™

® Kaburda v. College of Denral Surgeons (British Columbiar 2000 BCSC 481 at 43: see also McRenelley v. Minto
(Village). 2016 NBOQB 229.

# Saskaichewan v. Racerte. 2020 SKCA 2. at paras 23-31: Willis v. Blencwe 2001 BCHRT 12

Phttps:orww. westlawnextcanada.com/blog/insider/ced-an-overview-of-the-law-similar-fact-evidence-1 60/
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127.  To avoid this pitfall, the courts sav a trier of fact should consider several factors when deciding
how much weight to give to similar fact evidence. Its probative value comes primanly from the
improbability of coincidence between the defendant’s/respondent’s alleged similar acts and the acts they

stand accused of. As such, the value of the evidence will tend to be enhanced where:

a. the similar acts are proximate in time 1o the offences before the trier of fact;

b. the acts are similar in detail; |

c. there are multipie occurrences as opposed to just a si:zgfé éiiét:;;

d. the surrounding circumslances provide simil;;;"ifies;l ,

e. there are distinclive features unifying the mczdenrs mz(f

Jo there are no intervening events that 'Iigg(fgrhz"irie:ﬂ:e véli:e of the evidence.
128.  The probative value of sunilar fact e\fi(iéi}ée \&f'iil ’oe’isye;féi‘éfiydiminis}xed where there is a potential
for collusion between witnesses. These fact;ogs 31@ ‘;m:f exhaustive and are merely a guide to the types of

33

matters that may assist in determining the probative value of the evidence.

129, Section 27.2(1) of the Code p‘mvicﬁésthe Tribunal with discretion to admit evidence it considers
necessary and appropriate, whether or not the evidence would be admissible in a court of law. However,
the Tribunal has consistently ap;ﬁieé the principles underlying the modern similar fact evidence rule

(Brown v, PAML P;'Qf%ﬁ?{)i?(:i Mecharical Lid., 2010 BCHRT 93 at para 921-922).
130.  As stixlmmz‘izé& in Willis v. Blencoe, 2001 BCHRT 12. the Tribunal stated (at paras 9-10):

As a general rule, it is net appropriate to admit similar faci evidence io bolster an argument
that a respondent has a propensity which makes it more likely than not that he or she
engaged in the alleged conduct...

... similar fact evidence thar demonstrates a pattern of conduct that is unigue or distinctive
and coincides with some wnique or distinctive pattern alleged in the case before the
adjudicator should be, and is, admitted. The guestion the adjudicator must ask is whether
the probative value of the evidence ourweighs its prejudicial effect.

Ry Handy 2002 $CC 36
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131.  In Newmanmn v. Lafarge Canada Inc., 2008 BCHRT 303 [Newmann]. similar fact evidence which
was relatively general in nature. and went towards establishing that the workplace was a male-dominated

environment, was admitted (at para 27):

I find Ms. Van Rinn’s propesed evidence about Lafarge being a male-dominated
enviromment relevant to facts in issne in Ms. Newnann's complaint. Ms. Neumann alleges
that she has been harassed and shunmed atwor f';, because she is a woman, disabled, or both.
Evidence that Lafarge is a male-dominated environment which is difficult for women to
work in, if accepted, may tend to prove Ms. Neumam’s allegation that any harassment or
shunning to which she was subjecied was due, inwhole or in parz 1o beiiéf& a yoman.

132.  The Tribunal in Newmann puts forward three factors w hsch led to ihe conciuszon rbat probative
value outweighed prejudicial effect m that case: the compiamant pzowd*.d ampie notzce of the evidence
in question, the admission of the evidence would not substannaliy A;}jengthen, the hearing of the complaint.

and the proposed evidence was general, contextual evidence (at paras 34-36).

133.  On this last factor. the Tribunal cioes"éllow énd' in séﬁne cases requires, a wider contextual
examination where discrimination is aﬂeaed th’a? it seems may pmmpt simailar fact evidence in some cases.

The Tribunal has held that “direcr. (’1’?(/8?7(‘? of mCmZ dzsrmnmm:on is rarelv available, and such
discrimination nnist ofien be mf‘en@d ﬁom the cond’zzct in issue” (Mezglrani v. Canada Youth Orange
Nenwork Inc., 2006 BCHRT 60 at para 28). To this end. the Tribunal has held that the context within which
harassment occurs 1s importzémand usnally 1‘e§‘eéted conduct or a pattern of behaviour 1s required to
establish harassment. though thezré'znex}f be circumstances where a single. extreme offensive comment 1s
sufficient (Hadzic v. Pz::a Hut ?ﬂ??{ldﬁ,"i 999 BCHRT 44 at para 33). The BCHRT has held that incidents
of alleged harassment ,shéiﬂd notﬁétonsgidex‘ed i isolation, and factors should be considered. such as: the
nature of the Ee}mviom‘; the workplace environment. the previous personal interaction between the parties.
the context in which the comument was made. and the impact the behaviour had on the complamant (Walker

v. Sashmasters and é;zoﬁrer, 2018 BCHRT 95 at para 50).

134, In Buck Hum’lms v. MCL Motor Cars and anorher, 2020 BCHRT 121. a complainant attempted
to introduce evidence about how other women were freated poorly by the emplover. This evidence was
accepted. following Newmann, however the Tribunal limited the use of the evidence as 1t connected to the

adverse unpacts identified in the complamt.
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PROCESS

Media and its relationship to Process

135.  This investigation was given a high profile by the media and within TRU. Starting on November
23, 2021, and continuing throughout the life of the investigation, multiple media outlets, mcluding the
CBC. published articles and podeasts about the complaints (some media 'sta{emems are outlined in
Appendix A). The University published a timeline summary on its webs;te of the investigation and several
videos outlining the process.”* Neither the media, nor TRU, had any colzsu}tatmn \mh us prior to

publications being made. If they had tried to consult with us. we'w oulgl have_@gchned pamcxpatxo&

136.  As a result of the media coverage, we were required to address several issues: the fact that new
individuals came forward because of it. its effect on confidentiality and the impact on witnesses’ evidence.

These 1ssues are discussed below.

Additional complainants

137.  Within several days. nmnerbizsfindii*idﬁ'ﬁ}s reached out to us requesting to participate i this
mvestigation as cc»mplamams and 1 in some cases, as witnesses. Between the dates of November 22, 2021
and December 9. 2021, we were appzoaehed bv appw\lm'ueiyﬁ mdividuals, who asked to be a part of
this process. Some of Ihe m;t;al comment; by these new individuals appeared to be outside of the Terms
of Reference and unrelated to the Respondents. Some of the
individuals gave no ;iniﬁéig@iﬁihexﬁ%. mndividuals meufioned individuals mentioned
, though ?hr;re was not enough information to determine the exact nature of any evidence

they might have or whether it was relevant to the Terms of Reference, either in support of or against those
individuals. We note that witnesses on both ‘sides’ came forward because of the media and therefore we

cannot draw any inferences from choice to come forward.

138.  We did speak with some individuals who came forward due to the media as witnesses in this

process who had relevant information about the existing complaints.

139.  The Terms of Reference provided that the scope could potentially be expanded and as such, on

November 26. 2021. three (3} days after the media articles were first published. we received confirmation

# hrips:Awww. it ea'board/board-of-governors-investigation himl. accessed July 26. 2022

L2y
o



from TRU that it agreed with our assessment that under the Terms of Reference, we could consider
additional complainants. Given the expected increase in administration and organization of these
additional complaints, TRU also authorized the appointment of a case manager which had been previously
declined. Accordingly, we communicated with several of these ndividuals and begun to set up their

mnterviews.

140.  On December 2. 2021, TRU reversed its decision on the expansion of fi}e scope. We met with the

Sub-Committee’s lawver on December 3, 2021 to seek clarification.

141.  On December 7. 2021, we wrote to TRU, indicating that'we had aireédy reééheci out to individuals
and asked that we be allowed to interview those additional péﬁiﬁig. TR‘if’é 1'esj§§;1,se was that the Terms of
Reference was intended to apply to the complaints arisiﬁg from tliéﬁAnonymous Complainants.™ It was
TRU’s understanding that some complainants wei‘é}: b;g_ing’ éhgﬁy-p'iéked to add “their voice” to the
complaints and that certain Indigenous individuals were ijeiﬁé'?éiéi)koned and solicited to participate, even
though they may have nothing to add to the })Iéiées,s‘ We weréﬂuot privy to the veracity of those statements.
In any event. while we initially objecgeé to this ;‘gﬁféi'sai, ou;_maﬁdare was set up pursuant to the Terms of
Reference and it was within TRU’s éiééretion to éil'ect ééinp}aizmnis who were not originally part of the

Anonymous Complainants for which our mandate was generated. to an alternate process.

142, While we had ak‘éad}?' set up some inferviews based on our origmal November 26. 2021
instructions. in the interests of time and faimess. we were directed to tell those people that complaints
could be m:;deﬁirough‘ ncuma}""l‘RU avenues for complaints as well as a new process that had been
mitiated ”CH}.;{?(‘{ the Neutral Zo;;e. More particularly. on December 15, 2021, the TRU Sub-Comunittee

directed us to respond to any person that may have come forward after October 22. 2021 as follows:

We apologize for the delay in responding 1o vour requesi 1o speck to us. We lave been in
discitssions with the sub-committee of the Board of Governors about the investigation we
have been retained 1o conduct. Qut of a concern that a protracted and open-ended process
is necessarilv unfair rto the respondents and risks becoming a culture assessment fwhich is
not onr mandatej, the sub-conmitree of the Board of Governors has limited this process to
the specific group of people wha raised the ailegations and came forward by the ultinare
deadiine of Ocrober 30, 2021

* See para. 1.
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I may be that vou are identified as witnesses by the complainants. If that is the case, we
look forward ro speaking with you in that coniext.

Furthermore, we are informed thar TRU has set up processes that are outside of People and
Culture 10 receive complaints under TRU s policies as follows:

Complaints about sexnalized violence (including sexnal harassment) can be sent 1o the
Sexualized Violence Prevention & Response e-mail, at SVPR(@iru.ca. Please see the
Sexwualized Violence Policy for more information.

Complaints related to bullying, harassment, and discrimination (whether made under a
collective agreement or under the Respectful Workplace and Harassmeni Prevention
Policy) can be reported through the university’s Human Rights Officer. ar
humanrightsofficer@tru.ca. The Neutral Zone will provide fresh capacity 1o manage and
support this process. For matiers under the Respeciﬁd Workplace and Harassment
Prevention Policy, people may also report or discuss the. matier swith the Dean or Director
of the fuculv/school/division in whicl the concern ims arisen. :

Ideas for how to improve TRU s workplace culture ~ wizar pr iorities need to be addressed,
what roadblocks need 10 be removed, or w fia.f supports added, should be taken to our
engagement process which will be establisiied with The Neutral Zone. Again, more details
10 come. T

We apologize for the confusion mzd z]m;zk v o fcn your patience as we sought clarification.

143.  During one of our n}ierwews mx‘h $.22

144, We draw no conclusions or inferences from evidence we did not hear.

Confidentiality and Impact on Evidence

145.  The Terms of Reference for this mvestigation outlined the following about the confidential nature

of this process:

In the Notice of Aliegations, the writers also state: “...we are in contact with at leasi eleven
(11 individuals who are seeking a safe and independent process where they can
confidentially and anonmvmously report their direct observations of actions and siatements
in the TRU workplace and ar TRU evenis...”

e
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A dedicated and confidential email address through which the Complainants can contact
Mr. Serbu and Ms. Cartmill-Lane and share information with them will be established
specifically for this process.

The imvestigation will conform ro the principles of natural justice and procedural fairness
and as such be:

a. Undertaken promprtly and diligently
b. Fair and impartial; and

c. Sensitive 1o the inierests of all pariies involved and mainiain conf deﬂtzalﬂy to the
extent reasonabiy possible. Anonymity cannot Z)e mzammeed ,

At the conclusion of the invesrigation, the. {mesfz‘&aiom wifl provide « non-privileged
confidential report o the mdepende’m ;epze,semm‘zw of the Sub-Comumirttee. (emphasis
added)

146.  All participants were also mformed of the confidential nature of this process during our interviews.
for brevity, we provide two examples: '
MS. CARTMILL-LANE:.. This is a confidential conversation, so, we ask that vou nor

disclose it 10 -- disclose that vou met with us. disclose what we discussed with anvone other
than an uninvolved support person. Okav? And vou're nodding, I'll 1ake that as a ves.

MS. CARTMILL-LANE: Okay. So,we justwamed to make sure that — and we ‘re not ndive,
e know that peopie will — and I'm not suggesting vou 1l do this, but people will sav they'il
abide by confidentiaiin: and then don’t and for various reasons, good or bad, but it is really
important to the process that people not share their evidence obv ‘fousty ‘cause as vou know,
you zeaﬁ that could impact the weight we give evidence.

522 o Mmbmm.
MS. CARTMILL-LANE: And we say the same thing ro the respondents, of course.

147, Despite those statements. and the clear outline in the Termns of Reference. some individuals made

} at the outset

reports to the media. We understand that
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(February 2021), prior to the Ternins of Reference being created. The Anonymous Complamant noted the

intention to do so if no response was made within “nwo weeks.”

148.  Although no individual gave evidence to us that the investigation process was discussed or that
our questions were repeated with the media. several individuals reported the contents of their allegations
to the media and their opinions on the same. In some, but not all, media reports, an element of bias towards
a particular finding is evident. though the media is careful to state in their articles that the investigation

has made no findings.

149.  In certain cases, statements made to the media appear to f’zi} outsi e, r differ from. the evidence
reported to us. Some statements to the media also appeared to. ‘e baseé on mf mation and belief and not

as firsthand knowledge. While we do not list every e\amp of hose statem s 1n this report, we have

150.  We do not dispute or debate fhe‘jmp(}ﬁancé,ef an informed public and the necessity of media for
an accountable democracy. We are also not tayskéd with determining how the media may play a social role
in the governance of large institutions like TRU. As outlined. the Terms of Reference do not inchude an

analysis of any systemic issues at TRU.

151,  However, the‘ueed for confidentiality 1 an nvestigation 1s not only to allow a trauma-informed
1)§0ces$, but, aéhqag ot‘hé; things. is also to protect the integrity of the evidence and the credibility of
witnesses. In addition. confidentiality is to ensure fairness to the Respondents so that they are not
considered cxﬂpab@é or guilty of wrongdoing before any findings are made by the mvestigators. something
we have observed in some of the witnesses and the media articles in general. It is a fundamental part of

our society that wrongdoing 1s not found before evidence 15 weighed and a determination made.

132, We have evaluated the credibility of each witness separately and how and if media mvolvement

affected a particular individual's credibility below. In some cases. details outlined in the media were heard
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by witnesses and repeated by them. We have set out whether a particular person spoke with the media m

the relevant complaint section.

Procedurally Fair and Trauma-Informed Process

153.  Throughout this process. we have viewed our roles as neutral and independent third parties focused
on fact-finding as opposed to (dis)proving the complaints. We outlined this view at the beginning of every
interview with the Complainants and Respondents (collectively. the “?ﬁi‘t;es”} and witnesses and
maintained this approach in the collection of information and selection c«f WimesSES we mterviewed. At
all times, we have strived to maintain a balance of conducting a pzocedma}h‘ fan and thomugh process

that is also trauma-informed while moving it forward at a 1easonable 1)ace

154. Procedural faumess is a basic tenet of any pmpez inv esnﬁanon and a ﬁmdamemai principle of
procedural fairness is that a respondent has a fair oppoﬁumt} to ixnow the case against them. As such.
despite the Concerned Members strongly adwv: ‘ocating ﬁlat ‘the Complamants reIaln anonymous, our

process provided the Respondents with the 1@811{1{18301’ the C/quplamams who came forward.

155, To unplement a Tr’nmm-infoﬁned pz'éﬁess, “we :x%foz'ked to minimize the number of tumes
Complainants were required to. ieH iheu smnes Since there was 110 pro forma complaint form and no case
manager {0 assist them with pxepmmo their mfonnatmn we met with the Complamnants. audio recorded
the interviews (with their consént} and transeribed the discussions. We then provided their reports in a
written format which were \etted bv the Complainanis before providing them to the Respondents weeks
in advance of being mten 3ew ed. Where requested by a Respondent. additional particulars were requested
by us from the C omplainants and provided to them prior to being interviewed. Additional details were
reviewed in the interviews. As ;'such. the Respondents were given the necessary mformation to know the

allegations against them and a fair opportunity to respond.

156. An investigator must maintain control over the process and documentation and as such we did not
produce documents in advance or provide copies to witnesses. In addition. we were under obligations
imposed by TRU to maintain control over certain documents and so could not produce them in advance

of interviews with Parties or provide copies thereof.

157. In addition. we took steps to obtain access to privileged documentation to ensure fairness i the

process. Specifically, we raised concerns about the inability to share certain documents with the
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Respondents because TRU claimed privilege over them. We requested that to ensure a fair process for the
Respondents, we were able fo obtain privileged mformation and provide if to them. We took this position

fm‘ﬂ Respondents.

158.  To be clear, some of the documents did constitute legal advice and were privileged. As such, TRU

had no obligation to provide them and gave up a fundamental right at law>¢ to allow the investigation

process to consider that privileged material. That privilege was not generally waived but was allowed in

a limited context to increase fairness. We draw no inference from the choice to Limi he use of privileged

material.

160.

from discussing who we interviewed or” them unless we were seeking a specific conunent

We also preserved the integrity of the1n

o this request, we wrote:

* The Supreme Cowrt of Canada has commented that solicitor-client privilege is not merely a rule of evidence. but a
rtle of substantive law. and that Court has “consisrently emphasized the breadii and primacy of the seoliciior-client
privilege... ‘soficitor-clieni privilege must be as close io absolure as possible to ensure public confidence and rerain
relevance’ .. it is a necessary and essential condition of the effective adminisrarion of justice”™ see Blank v. Capada
2006 SCC 39. at paragraphs 24 & 26
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169. To move this investigation forward in a timely manner. TRU permitted us to utilize resources at

our disposal to assist in gathering, organizing and analysing evidence. This included many of hours of
transcription of witness testimony, assistance from junior counsel in collating evidence, and research from

articled students.

170. To provide a trauma-informed approach to this process, we pfovidéd Coxﬁ?léihams with an
opportunity to chat with us in advance of their interviews if the\’ had any qnesnons about process and to
help create a sense of comfort. which some elected to do. Thev were adv zged that an uninvolved support
person or union representative (where appropriate) could qccompanv them in our meeting although none
chose to have anyone accompany them. They were fadused ﬂ they chmged their mind about having a
support person present during the mfewzew.,xye could panse and reconvene with that support person

present.

171.  While we mterviewed the Compiai;mms by video given the state of the pandemic at that time. we
interviewed the Respondems later on i pem:m We traveled to Kamloops to reinterview several of the
Complainants but not all, as some C omplam’mts zequeqred to be reinterviewed virtually and 3@ others

were unable to meet with us in person in a timely way as a result of conflicting schedules.

172, We offered everyone we interviewed opportunities to take breaks where needed and in the case of
one Complainant who reported the greatest number of allegations. we divided her interview into two (2)
sessions over the course of two (2) days in order to minimize the stress she was experiencing in recounfing

the mformation.

173.  Where there were material or credibility issues. those matters were put to the Parties with warnings
that the information could be difficult to hear. that they could take breaks if needed. that they could have
a support person if there was not one present. and’or that we could reconvene later if necessary. All

participants completed their interviews without asking for any of these accommodations.

174.  Despite the difficulties inherent in this process. several Complainants and one of the Respondents

described the approach taken in the investigation in positive terms. Comments included but were not
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limited to the following “thank you both too for 1aking this on, and doing it so caringly™. *...thank you for
listening and for being supportive”™: “thank you both for listening, and for being so lovely and professional.
I reaily appreciate vour entire approach fo this. And how you've conducted yourself in ihis meeting
today ... You guvs do make it very pleasant”™; and “...this has been an ordeal, since February of 2021, so
we re closing in on 2 vears. And Ilnow it's not an ordeal of your making, and I -- vou know, as nmch as
I hate and don 't want to be here, I appreciate the time and how all of vou have handled this. So, I'm -- in

that perspective, I guess I'm thankful”
175.  In summary, we have conducted all our interviews in the same manner, Whitii has included:

« conducting the process in accordance with the rules of evidence and procedural fairness, as set

out in more defail below;

e offering all participants an oppcriuni’iyfcs"aﬁend*the mterview with an uninvolved support

person or counsel;

« recording all interviews with consent after the interviewee was informed of the process and

rationale for recording;
e providing an opportunity to ask questions in advance of answering our own questions:
+ providing a mix of open-ended and direct questions:

e maintaining consistency in questions, for instance. collecting evidence from all Complainants

about what outcome they wish to see:
s requesting from the Parties the names of witnesses for us to take under advisement:
¢ not identifying to the Parties which witnesses would be mterviewed:

o requesting the Parties and witnesses maintain confidentiality and specifically to not disclose

that they have been mterviewed and what was discussed: and

[}
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e refraining from focusing on media reports of the allegations while considering what impact
media coverage has had on the Parties, witnesses, the evidence and how that may influence the

weight given to the information we have received.

Interviews

176. In addition to meeting the Parties, we interviewed 223 R itnesses, some on

multiple occasions. We approached other individuals fo be interviewed ma ifioﬁ‘f’fo;the above, but some
either did not respond to us, declined to be mterviewed or were unabie to ba, fo 1d” As mted all witnesses
and the Parties were advised of their right to bring an umn h‘ed enppor{ person or legal counsel. as

applicable. to the interviews. We draw no inferences from ?he choxce to have a Support person or not.

177.  Most of the interviews were conducted virtually in part because of the pandemic and also to
minimize the cost and time involved in traveling to Kamloops. Courts and tribunals have accepted
evidence by video and telephone.’” In assessing the credibility of the witnesses who spoke to us by video.

we considered the criteria courts review in ac’::éptizigsuch evidence:

o whether they are alone in the room from which they are testifying. which they were in every

case:
« whether there are any sounds indicating that someone else 1s present or 1s coaching the witness:

. the need to give aﬁen‘hm} to the tone of voice. and pauses in speaking. as other clues as to

ciemeanmu are not av ailable; and

o whether it is necessary or merely preferable to be able to see the witness. If credibility 1s not
in issue, the decision-maker may not need fo see the witness (e.g. in the case of an expert
witness). in which case teleconferencing may be the best option. If it is merely a matter of

preference. the use of videoconferencing should be subjected to a cost/ benefit analysis.

178. In some instances. some witnesses (both those who supported Complainants and those who gave

evidence favourable to the Respondents) indicated that they had pre-knowledge of the specific complaints

¥ Courts have held that there is no denial of natural justice or fundamemal justice in the use of video festimony and
accepted telephone testimony owt of necessity. where it would be difficult or impossible for them to testify otherwise.

64



made. At times, the same witnesses or others gave some answers that appeared rehearsed or practised.

Where relevant, we have set out the necessary details below and their impact on credibility.

179, The Parties were interviewed at the beginning of the investigation and, where required, again after
we met with the witnesses. to allow them to provide their responses to contradictory or new information

disclosed during the investigation.

180. During all interviews we conducted, we took handwritten notes and made andio recordings of
those interviews, with the consent of the individual being interviewed. Nearly all audio recordings were

transcribed.

181. The Parfies and witnesses were given our contact information to cqnmizmicate with us if any they
had further information to share. They were encouraged to do so. Some participants sent material to us

after their interviews. including follow up documents and correspondence.

182.  Asstated above, all individuals intervkived were ;‘:antioﬁéd{)‘sf us about the need to maintain strict
confidentiality throughout this investigation and to not dxsciese any information pertaining to the
complaints, our interviews or this v e«;iwatmn procebs ‘The issue of retaliation was also addressed, and
the Parties and witnesses were adv’xsed to notify 1;:‘5 if they experienced any form of reprisal due to the

investigation.

183.  In addition to speakmc with individuals, we reviewed hundreds of documents. including but not
limited to: emails be{v«een the ?ames and others. privileged material. Human Resource documents. TRU
policies, medm 1epozts and amcles ‘social media posts, TRU audit reports, minutes of various meetings.

calendar entries, notes taken by Parties or witnesses. video and audio recordings. and text messages.

EVIDENCE AND FINDINGS

184, Tx?picailv this section of the investigation report is organized by Complainant rather than by
Respondent. We have done our best to do so here. However. it became clear during the investigation that
when more than one Complainant named the same Respondent or had separate allegations awamst-
Respondents, their complaints were often about the same or similar conduct and the evidence relevant to
those complaints overlapped. To avoid duplication of evidence and minimize the length of the report. we

have organized the allegations as set out below. Unless otherwise stated. where we have found an
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allegation to be substantiated. we have concluded that the conduct amounts to a breach of the policies and

legislation set out above.

185.  Wehave considered all the evidence that was gathered in this process, although not all the evidence

is contained in the body of this report.

Credibility and Reliability of the Parties

186. In a trauma-informed process, some questions that can chalienﬁe a persm} s credibility can be
difficult to hear and difficult to ask. We did our best to forewam mchndaais that a éxfﬁcah‘ question was
being posed. We did not perform this mnvestigation m the sty 1& ef a cross- e}.anumno& but one or two of
the Parties/witnesses did express how some questions made ‘fhem feel. Vve dmw no inferences from such
statements. Unfortunately, a difficult part of this process is. iesimﬁ evidence aud credibility and potentially
making findings that one person’s evidence is more ccm’xncmg than anothex person’s evidence. That is
the legal framework that we are governed by m this pz ocess ‘x\fe are not making general findings about a
person’s demeanor or character in this assesm}eﬂt Itis the ev zdence we are weighing, not the person that

gave it. There are multiple reasons for a pezson s cxecﬁbzht} to be high or low.

187.  Inmaking our assessments of credi‘cili?y anéasseésin g what weight to give their evidence, we have
relied on the principles established in the leading BC decision of Farna v. Choray, [1952] 2 D.L.R. 354

(BC CA). particularly the following comments:

. Opportinities for knowledge, powers of observation, judgment and memory, abiliry ro
describe clearly wiiat he has seen and heard, as well as other factors, combine 1o produce
what is called credibiiz‘{v.

The ci edzbzim f interested witnesses, particularly in cases of confiict of evidence canmot
be ganged soléa!}‘ by the 1est of whether the personal demeanour of the particular witness
carried cozzribz‘ibn of the truth. The test miust reasonably subject his story io an examination
of its consistency with the probabiiities that surround the currently existing conditions. In
short, the real 1est of the truth of the story of the wimess in such a case must be its harmony
with the preponderance of the probabilities which a pracrical and informed person would
readily recognize as reasonable in that place and in those conditions (...) Again, o witness
may testify to what he sincerely believes to be true, but he may be quite honestly misiaken.
{para. 356-357)

188. We have also considered the decision of Dillon J. i Bradsheaw v. Stenner. 2010 BCSC 1398, 2012
BCCA 296. leave to appeal refused, [2012] S.C.C.A. No. 392 at paras. 186-187:



189.

assessing credibility: the witnesses” motives, their powers of observation. their relationship to the parties.

the internal consistency of their evidence. and inconsistencies and contradictions in relation to other

Credibility involves an assessment of the trustworthiness of a witness' testimony based upon
the veracity or sincerity of a witness and the accuracy of the evidence that the witness
provides (Ravmond v. Bosanquet (Townsiip) (1919}, 59 S.CR 432 50D.L.R 560(S.C.C)).
The art of assessment involves examination of various factors suclh as the ability and
oppornmity to observe events, the firmmaess of his memory, the ability to resist the influence
of interest ro modify his recollection, whether the wimess' evidence harmonizes with
independent evidence that has been accepred, whether the witness changes his 1estinony
during direct and cross-examination, whether the witness' testimony seens unreasonable,
impossible, or unfikely, whether a wimess has « motive 1o lie, and the demeanour of a
witness generally (Wallace v. Davis, [1926] 31 O.W.N. 202 (Ont. H.Cj; Farnya v. Chorny,
[1952] 2 D.L.R 152 (B.C.C.A.) [Farava]; R.v. S.(R.D.),_[1997] 3 S.C.R. 484 at para.128
(S.C.C.}). Ultimatelv, the validity of the evidence depends on whether the evidence is
consistent with the probabilities qffecting the case as a w f’zo.?e and’ sizcm M 1o Z)e in existence
at the time (Farnva at para. 356). o ‘ S

It has been suggested that a methodology to zm’opz is fo Sfirst cons*zder the testimony of a
witness on a ‘stand alone’ busis, foifowed bv an m;aiuzs of nheﬂ;e; the witness’ story is
inherently believable. Then, if the witness testimony has survived relaiively intact, lhe
testimony should be evaluated based upon the consistency with other winesses and with
documentary evidence. The testimony of 1 non-pam d:s:;:tei ‘ested witnesses may provide a
reliable vardstick for comparison. Finally, the court shouid derermine which version of
evenis is the most consistent with the Tpr epondef ance of probabilities which a pracrical and
informed person would madzis recognize as reasonable in thar place and in those
conditions™ (Overseas Investments (1986). Ltd. . Cormwali Dev elopments Lid. (1993), 12
Ala. LR (3d) 298 ai para: ]i (»3‘1’1{1 O.BJJ...

In addition, in Ha(z-zc v, Pz::(z Hm Caﬂa(]{f (1999}, 1999 BCHRT 44 (Canl.Il). 37 CHRR D/232

(BCHRT). the Tribunal set om the follon /ing noxke\hanb’rne list of factors that should be weighed n

witnesses” evidence.

190.

“hangs togerher,

191.

Based on the foregoing, an investigator must ultimately determine whether the story “adds up.”

25

“muakes sense” and “is it plausidle?”.

We must guard against considering evidence of good character or “oath helping” and review the

evidence of the specific allegations, not statements that say a party would not do a particular thing:

It is possible for people of good character to hold, perhiaps quire unconsciously, biases and
prejudices swhich only manifest themselves in particuiar circumsiances. Furthermore, the

&y
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Tribunal makes its decisions after considering and assessing all of the relevant evidence,
not on the basis of the general character, reputation or past conduct of a parmy.*®

192. Both credibility and reliability are different parts of the assessment. A witness can be credible.

but give unreliable evidence:

[106] I also have relied on the observations on credibility assessment made in R. v.
Tavlor, 2010 ONCJ 396, cited by the Tribunal in Soheil-Fakhaei v. Canadian Business
College, 2012 HRTO 172 as follows: i T

“Credibility” is omnibus shorthand for a broad range of . ﬂ?czm s bmm;o on
an assessment of the testimonial trusnvor ﬂmz‘ess of n‘zmesse,’ 7t has nwo
generally distinct aspects or dimensions: honesty (sometimes, if confusingly,
zrse(f called “credibiliry”j and reliability. The first, honesty, speaks to a
witness” sincerity, candour and truthfitness in the witness box. The second,
reliability, zefe;s to a complex (zdmmfwe of cognitive, psvchological,
developmental, cultural, !e;;{zwm} and envir Onmenmi Jactors that impact on
the accuracy of a witness’ p@zce‘pnon memory and, uitimately, testimonial
recitation. The evidence of ever an i’zone.sz witness may still be of dubious

reliability.

Testimonial evidence can raise veracity and accuracy concerns. The former
relare 1o the wimess's sincerity, that is lis or her willingness 1o speak the
ruth as the w zmess believes it to be. The laiter concerns relate to the actual
accuracy of the’ witness’s testimeny. The accuracy of a wilness's restimony
involves consider (1?;01?3 of the wimess's ability 1o accurately observe, recall
and recount the events in issue. When one is concerned with a witness's
veraciry, one speaks. of the witness's credibility. When one is concerned with

*the accuracy of a witness's testimony. one speaks of the reliability of that

-~ testimony. Obviously a witness whose evidence on a point is not credibie
cannol give reliable evidence on that poini. The evidence of a credible, that
is ‘honest wimess, may, however, still be unreliable. (R v. Morrissey para
205 }‘59‘

193.  We note that at times. credibility and reliability assessments can be difficult to articulate and it
does not require complete verbalization. recognizing that being delicate and sparing a witness can be part

of the assessment. As the Supreme Court of Canada held in R v. R.E.M.. at para. 49%%

While it is useful for a judge 1o artempi to articulare the reasons for believing a witness and
disbelieving another in general or on a particular point, the fact remains that the exercise

% Owusu v. Keech and Cordick, 2005 BCHRT 278 at para 22
% 4.B.v. Joe Stnger Shoes Limited. 2018 HRTO 107
% R v, REA. 2008 SCC 51
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mayv not be purely intellectual and may involve factors that are difficult to verbalize.
Furthermore, embellishing why a particular witness's evidence is rejected may involve the
Judge saving unflattering things about the witness; judges may wish to spare the accused
who takes the stand 1o deny the crime, for example, the indignity of not only rejecting his
evidence and convicting him, but adding negative comments about his demeanor. In short,
assessing credibility is a difficult and delicate marter that does not ahwavs lend itself to
precise and complete verbalization.
194.  For each witness. we have summarized our view on credibility in an overall approach., We have
attempted to avoid duplication and only included the portion of the ev. 1éence necessan’ to give a summary.
A more fulsome analysis, where appropriate, and the mmpact 1t has on. out ﬁnémos 1s 1n the relevant

section.

195.  We have also considered similar fact evidence where appropriate and where its use is relevant at
law. Where some witnesses claim they experienced similar conduct to a complaint being made, this

mformation. if substantiated. may serve to enhaucéém"view of credibility of one or more witnesses.

Credibility and Reliability of the Respondents

196.  We are not tasked with detemmnnﬂ Whethei fhe Respondems are/were good leaders. It 1s clear
from the evidence that some people hi\e theu man'wemem sf} les and others do not. We are also not tasked
with a review of TRU as an. msmfutzon ort ;dem\le on matters outside of the Terms of Reference. To
ensure a fair process, our, §as§: is guided b}f’ ,v;hat both the Complainants and the Respondents have been

told we are doing within the Terms of Reference.

198.
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Credibility and Reliability of the Complainants

222, All the Complainants were at one time emploved by TRU. The Respondents have mmplied that
some were disgruntled employees and that their evidence was coloured for that reason. We consider that
possibility a neutral factor to their credibility. since it is equally likely that a former (versus current)

emplovee would feel less restricted mn what he/she/they might say i an investigation. An unattached



witness has ‘nothing to lose’. Therefore, unless there is separate evidence that calls info question a

Complainant’s credibility arising out of the fact that they have left TRU. the mere fact that they did. even

if termunated for cause, plays no role in our assessment,
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Witnesses, Credibility and Reliability

Media Statements Impact on Credib,ilityf;f;nd Reliability

288. The ivestigation, iﬁéi;ldi11g some of the positions of various individuals, including the
Complainants. have been ﬁ'amed‘ﬁy the media in various reports from November 2021 until the date of

this veport.

289. It is difficult to determine how much of an impact the media articles and broadcasts have had on
the evi#iéiice of various iudivi’duais. However, some of the witnesses we interviewed came forward
becaus? of the media articles. As previously noted, many witnesses came with pre-knowledge of the
general iiann’e of the allegations against the Respondents, but without specifics. Some witnesses made
assumptions about the kind of information we were seeking. Some witnesses had heard specific retellings

of information contained in the complaint documents.

290. In some cases. that pre-knowledge effected that witness’s credibility and reliability and where 1t

did. we include the relevant portions of that analysis in this section of the report.
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291.  To provide context for the evidence, it is unportant to set out some of the language that appears in

the media. which we set out m Appendix A.

292.  Some of the allegations made in the media are unrelated to the allegations that form part of this
investigation. Some of the witnesses reported by the media make claims about TRU that are unrelated to
this investigation. Some of the reporting is related to entirely different grievances held by individuals

against people other than the Respondents.

293. In certain cases. statements made to the media appeared to fall outside or differ from the evidence
reported to us. Some statements to the media also appeared to be based on ii}fqiinatién and belief and not
as firsthand knowledge. While we may not list every example of those statements in this report, we have

considered all we have received and found,

294,  We are not invesfigating systemic probieiiis at TRU and ﬁéne of our findings will comment on any
alleged systenmic problems. Some of the media reports impl? general allegations of misogyny. racism and
bullying against @ Respondents. wiéildilf'gax'gx?idc‘i'in,g details of those allegations. Many of the media
articles lump the Respondents inte the same éatégcz’ies. without differentiating between the

allegations made.

295.  We have outlined some poﬁibns of the media articles in this report. We have not included every
media article. nor every mecha Quﬂet We note that there were articles published in writing, by video and
by audio. We have seen girﬁciés’"by at least the following media outlets: Kamloops This Week. The
Vancouver S{xn, CBC’; CF?C the Victoria News, the Tofino News. Tittle Press, Canadian Occupational
Safety E\ffégazﬁ}e, klfoTéL RadioNL. Castanet, The Province, The Aldergrove Star. The Maple Ridge
News, University ;ﬁ‘xffairs; People in Vancouver, Sasha Kandroshov’'s BLOG. Maple Ridge News, The

New Zealand Times, and Academica.
296.  The articles we saw were predominantly from Kamloops This Week and CBC.

297. At least one author said. “The messages came as far as from Ausiralia with questions....”% Tt is

reasonable to conclude that the media reported widely on the allegations to an international audience.

S hrpsikrasun.ea’202 171 1728 ro-investigation-what-do-we-know-and-what-actions-are-needed’. accessed October
26,2022
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Some witnesses adinitted to hearing about or learning about the investigation or details of the mvestigation

from the media.

The medin menticn g I

298.

e anonymously fo the Board

ints of gl individuals

299. However, although it was alleged ﬁ}at complainants wi
of Governors in February 2021, we are only investigating the s péciﬁé compla

that came forward in accordance with the Terms of Reference.

The University’s Response

300. TRU created its own webpage about the investigation on its website® which included a timeline
of various steps and videos about the i;.y%vestigaﬁéniprocess published November 24, 2021, December 1.
2021 and February 10. 2022. It also published letters from various stakeholders and the responses of the

president or the board.% We were iyi‘c'st,izwdivgd in the publication of that information.

301.  The timmg of the,‘,ﬁm“i‘ video by TRU corresponds with the timing of the first media article by

Kamloops This Week. ZRU’ prov des no details about the allegations.

Phpsyissun.comvkamthisweek/docs/ktwn211229_a. accessed October 25, 2022
Shitps:/vrww. tru.caboard/board-of-governors-investigation. huml. October 27, 2022

& hnpsAwww. rncaboard/board-of-governors-investigation/correspondence. html
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al, and we are unable to investigate it. We are not tasked with

307.  This complaint is too gener

nduct, but specific allegations of alleged wrongdoing. It would be

fo go on a fishing expedition. s.22

e. we find this allegation is unsubstantiated.

had an opportunity to provide




309. This allegation was previously reviewed by SV, who made the following findings:
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the evidence we received. we do not find this allegation amounts to a breach of the
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process coul'/y not remedy That is not the fault of the University or the Parties, but, m this case, simply
arises: out of the lnmtanons of the mvestigation process. where third parties are seeking evidence that

1equ1re a more hands-onapproach.

516. It would therefore be unfair to both Parties to attempt to do so without the benefit of more

mformation about the projects and work 1n question. As such, we are unable to make a finding on this

allegation.
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680. As there was insufficient evidence provided by to investigate this and so find this

complaint to be unsubstantiated as we also do regarding the other examples she provided.
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COMPLAINANTS’ COMMENTS ABOUT OUTCO’\’IE

1526. Tt is not part of our mandate as m‘vesncato:ts to maLe recommeudanons on the outcome of this

mvestigation. Therefore, this report does not contam anv recommenda’nons However, each of the @

Complainants provided evidence on the outcome the} would h ie‘i"(o see from this investigation. That
evidence 1s reproduced below. as it ma} be: of assm‘tance m those who are tasked with determining the

outcome of this process.
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CONCLUSION ;
1535. This wasahi Iy charged anﬂ“’complex mvestigation. It played out in the media to a large degree.
There was str : il‘pport for th Complainants, as evidenced by the marches on campus, and strongly

held suspicidn of this p’rle;’es‘sV.f‘

1536. On 111une1‘6i13’oc¢é$ions, it was suggested that the University was influencing the process. This is
true to tilé'extent that it determined the scope of the investigation which it is entitled to do and which 1s
typical in céséVs’kzsilch as this. That said. we did not make TRU aware of the names of Complainants. the
number of allegations or the nature of the complaints. It is accurate to say that TRU left us alone to conduct

this investigation.

1537. Throughout our work, we sought to balance the sometimes competing interests of a trauma-

mformed approach and a procedurally fair process. Our findings are based on the evidence we recerved

n
P
w



through a properly conducted administrative investigation. It should be noted that through an alternate
process, where the scope is different, evidence may be presented differently (through representation by
lawvers or discovery/cross-examination), new evidence may be produced, or wiﬁiesses may present
themselves differently, which might lead a tribunal or judge to make a different assessment of the facts or

credibility.

1538. Investigations by their very nature are polarizing and create significant stress on all the parties

involved. We are thankful for the willingness of all the Parties herein to meiciiSaEe fully in this process.

While there were no doubt concerns about the length of time of this pr‘é)céé"s : yevelj‘y’partyfﬁfas willing to

speak with us more than once and answer all the relevant quesnons put to them ,W e VVISh to recognize the
patience and fortitude that all the Parties demonstrated tlnout,hout ﬂns lnghlv sensitive and difficult

investigation and extend our thanks for their cooperation. -

Respectfully Submutted:

Y

Sharon CammﬁIane B —’& (Hons ). MA. David Juteau, B.A_, J.D.
LLB. ’
Dxrector Pearhnan Lmdholm Law Corporation Director, Pearlman Lindholm Law Corporation

December 21, 2022

Special mention of Catriona Chevalier, who was instrumental in collating and organizing
evidence and assisting with editing of the Investigation Report
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