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BACKGROUND

1. On or about February 8, 2021, Thompson Rivers University (“TRU” or the “University”) received

a document described as “Notice of Allegations of Serious Misconduct™. Set out therein were specific
allegations of misconduct by VP Finance & Administration, Matt Milovick, and hjs_ the-

2. In response to this letter, a sub-committee of the Board of Governors of TRU (“Sub-Committee”)
was established to address the matter. The Sub-committee retained outside counsel, JW, who then
retained Sharon Cartmill-Lane and Kelly Serbu, QC (now Judge Kelly Serbu) as co-investigators. Judge
Serbu remained co-investigator for most of the investigation process until called to the bench in June

20221, then replaced by David Juteau.

) The process and Terms of Reference were determined by the investigators in their independent
discretion and approved by counsel for TRU as to scope on or about August 12, 2021. The Terms of
Reference were provided to the complainants on August 13, 2021, and to the Respondents on November

19, 2021.

4. It 1s important to note that this process was confined to the Terms of Reference. Our report
answers the specific allegations made against the two (2) Respondents only. Although some complainants
have been quoted in media articles speaking about the culture at TRU and the desired outcomes reported

by the complainants include wishes for systemic changes, this process and report are not a cultural audit

! In other words. he was appointed as a judge and as such was required to cease practicing all legal work. including
this investigation.



or review. We will make no findings of that culture. In any event, the evidence gathered in this process,

although extensive, would be insufficient to make such a determination.

5. We undertook this investigation to determine whether the Respondents engaged in either some
form of harassment or discrimination. In the interests of thoroughness and fairness, we reviewed all the
allegations provided to us and then made determinations only in respect of the allegations that fell within
the scope of the Terms of Reference. Accordingly, we make “no findings” for certain allegations. The
reason we make no findings on certain allegations varies but includes allegations outside of the scope of

the Terms of Reference and for procedural fairness issues that resulted in a lack of evidence.

6. Ultimately, this large-scale and complex investigation encompassed eight (8) complainants
(“Complainants™) and two (2) Respondents, all of whom were TRU employees at the time of the alleged
incidents, although only one (1) Complainant was still employed by TRU at the time this investigation
began.

7. In total, twenty-two (22) allegations were made against Mr. Milovick and thirty-three (33)
allegations were made against, which included an allegation of retaliation each, for a total of
fifty-five (55) allegations that were investigated in this process. The degree of the allegations varies from
serious to less serious comments and/or conduct. We considered each allegation on its own merits as set

out in the findings section.

Summary of Allegations

8. had several allegations made against him by seven (7) individuals. The following
types of allegations were made against

I.  inappropriate comments and conduct to or about female staff regarding pregnancy
or plans to become pregnant;
II.  sexual harassment;
III.  disparaging comments/gossiping about staff;
IV. anti-Indigenous commentary; and
V.  retaliatory conduct.

9. Mr. Milovick had several allegations made against him by four (4) individuals. The following

types of allegations were made against Mr. Milovick:

I.  anti-Indigenous behaviour;
II.  inappropriate, sexist or aggressive conduct or statements to staff; and

£



III.  failing to properly investigate a complaint and properly guarding against retaliation
of that complaint.

Scope of the Investigation

10.  Our mandate was to consider, based on the evidence gathered in the investigation, whether on the
balance of probabilities, the specific events reported by the Complainants occurred and whether any of
the actions or events that did occur constitute a breach of applicable policy and/or the below referenced

legislation.?

Legal and Policy Framework

11.  We have reviewed the reports by the Complainants against a legal framework guided by human
rights tribunals; courts; relevant statutes, including the Human Rights Code, RSBC 1996, ¢ 210 (“Code”™)
and the Workers Compensation Act, RSBC 2019, ¢ 1 (“WCA”); common law principles; and applicable
TRU policies. We also considered the United Nations Declaration on the Rights of Indigenous Peoples,
GA Res. 61/295, UN GAOR, 61st Sess., Supp. No 49 Vol III, UN Doc A/61/49 (2007) [“UNDRIP”].

12. A review of the law and policies are contained within the full version of the report. We will not
set out here all the various tests and legal principles that we considered in making our findings, though
we considered all that we outlined. Where we have found that a complaint was substantiated, it was

because the evidence established the facts to the requisite standard required by a relevant law or policy.

13. In terms of the standard required to prove an allegation of harassment or discrimination, a
complainant carries the burden of proving, on a balance of probabilities, that the respondent(s) engaged
in the comments and conduct that constitutes harassment or bullying. Although there is some commentary
at the Tribunal level and in case law that complainants should be believed and that the onus should be

reversed, that is not the law in Canada, and we are governed by the current legal principles.

Process

14.  Throughout this process, we have viewed our roles as neutral and independent third parties

focused on fact-finding as opposed to (dis)proving the complaints. We have outlined this view at the

2 It should be also noted that the scope of our investigation is limited to the witnesses and evidence that we reviewed
and does not provide a complete review of TRU. its policies, or its employees.
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beginning of every interview with the Complainants and Respondents (collectively, the “Parties”) and
witnesses and maintained this approach in the collection of information and selection of witnesses we
mterviewed. At all times, we have strived to maintain a balance of conducting a procedurally fair and

thorough process that is also trauma-informed while moving it forward at a reasonable pace.

15.  This investigation was given a high profile by the media and within TRU. Neither the media, nor
TRU, had any consultation with us prior to publications being made. If they had tried to consult with us,

we would have declined participation.

16. We have conducted all our interviews in the same manner, which has included:

e conducting the process in accordance with the rules of evidence and procedural
fairess, as set out in more detail below;

e offering all participants an opportunity to attend the interview with an uninvolved
support person or counsel;

e recording all interviews with consent after the interviewee was informed of the process
and rationale for recording;

e providing an opportunity to ask questions in advance of answering our own questions;
e providing a mix of open-ended and direct questions;

e maintaining consistency in questions, for instance, collecting evidence from all the
Complainants about what outcome they wish to see;

e requesting from the Parties the names of witnesses for us to take under advisement;
¢ not identifying to the Parties which witnesses would be interviewed;

e requesting the Parties and witnesses maintain confidentiality and specifically to not
disclose that they have been interviewed and what was discussed; and

e refraining from focusing on media reports of the allegations while considering what
impact media coverage has had on the Parties, witnesses, the evidence and how that
may influence the weight given to the information we have received.



Interviews

17.  In addition to meeting the ten (10) Parties, we interviewed thirty-four (34) witnesses, some on
multiple occasions. We approached other individuals to be interviewed in addition to the above, but some

either did not respond to us, declined to be interviewed or were unable to be found.

18.  The Parties were interviewed at the beginning of the investigation and, where required, again after
we met with the witnesses, to allow them to provide their responses to contradictory or new information

disclosed during the investigation.

19.  In addition to speaking with individuals, we reviewed hundreds of documents, including but not
limited to emails between the Parties and others, privileged material, Human Resource documents, TRU
policies, media reports and articles, social media posts, TRU audit reports, minutes of various meetings,

calendar entries, notes taken by Parties or witnesses, video and audio recordings, and text messages.

EVIDENCE AND FINDINGS
Credibility and Reliability of the Parties

20.  Below is our summary of allegations and findings. We caution the reader that the following
summary should not be considered an explanation of how we reached any conclusions. Any brief
reference to evidence 1is not to be taken as determining the finding(s) or having been given priority over

other evidence. The full report must be reviewed to understand each allegation and our conclusions.

21. Several of the complaints herein required an assessment of one or more of the Parties’ credibility.
We approached this critical part of the investigation in a trauma-informed manner (for example,
forewarning individuals that a difficult question was being posed, avoiding cross-examination style
questioning, and refraining from findings about a person’s demeanor or character) while ensuring
procedural fairness. As such, in making our assessments of credibility and assessing what weight to give
evidence, we have relied on the principles established in the leading BC decision of Faryna v. Chorny,

[1952] 2 D.L.R. 354 (BC CA), among others.

22.  The discussion on this issue is lengthy and as such, is not contained herein. Our assessments

relating to the credibility of the Parties and witnesses is contained in the full report.



Allegations Against Respondent [RadsSSCUN

23 had thirty-three (33) separate allegations of misconduct made against him. After a
review of the evidence and relevant law, we made the following findings: ten (10) complaints were
substantiated; twenty (20) complaints were unsubstantiated, and we made no findings for three (3) of the

complaints (the reasons for no findings varied).

Complaint: Allegedly made Inappropriate Comments,-

Mental Health Comment Complaint

24.  This complaint is too general, and we are unable to investigate it based on the lack of particulars
and evidence received from- This allegation is unsubstantiated.

“Bow and Arrow” complaint

25. This allegation was previously reviewed by- who made a finding. It would be unfair to
- to redo the work that was already done on this issue. We make no finding for this allegation.
Giving Feedback in Public

26. This conduct, even if true, would amount to a questionable management style as opposed to

personal harassment. This allegation is unsubstantiated.

Complaint: Allegedly Called Several Female Staff his “Charlie’s Angels”,

27. engaged in sexual harassment of several women in the office when he referred to

them as “Charlie’s Angels” on several occasions and continued to do so despite being asked to stop. The

conduct was pervasive and ongoing and was also a consistent breach of the TRU policy for Sexualized
Violence (which includes harassment) and the Respectful Workplace and Harassment Prevention Policy.

This allegation is substantiated.

Complaint: made Sexist Comments about Women’s Bodies at his 2019
Christmas Party,

28. was alleged to have made in appropriate comments to two (2) females at the 2019
Christmas party he hosted at his home. On both counts, we find on a balance of probabilities that



made the comments alleged, and, in both cases, we find the allegations are substantiated and

discriminatory.

Complaint: Discrimination Against Female Employees due to Pregnancy, -
Asking Female Employees about Pregnancy Plans

29. admitted he asked staff directly when or if they intended to get pregnant on at least
one occasion, and _ and at least five (5) witnesses stated that he did ask directly and that
happened sometimes in group meetings. We find on a balance of probabilities that & did ask
more than one female staff member about their plans to get pregnant and frequently asked that in front
of others. Given the context, and that there must be something more than that question, we cannot find

that that question alone is discriminatory. This allegation is unsubstantiated.

- Lack of Promotion and Advice to Focus on her Family Plans

30. denied that he declined to promote. because she should focus on her family and
plans to have children. Rather, he stated she was not promoted at that time because he did not consider
her ready and therefore should focus on other things like family and kids. This allegation is

unsubstantiated.

Stating he would not Promote- into a Position because of Pregnancy

31.  We find it more probable than not that made the comment that . could not be
considered for the position because she was, or planned to get, pregnant. The fact she ultimately got the
job does not disprove or neutralize the comment. This is a discriminatory comment based on the ground

of sex. This allegation is substantiated.

No Salary Increases for Employees who Take Maternity Leave

32. There was insufficient evidence to prove the allegation raised. This allegation is
unsubstantiated.

Complaint: Jokes regarding International Women's Day and Pride Parade,-

33.  We find that made derogatory comments about International Women’s Day. There

1s evidence from several witnesses on this point, all of whom make consistent statements. We accept that



he did not intend to insult women and believed that he was creating a jovial atmosphere with his “jokes.”
He demonstrated some written support for women’s movements. In our view, even in his evidence, he
was blind to the effect that he was having on the women under his charge. He dismissed complaints as
people who could not take a joke and he did not respond favorably to those women that stood up and told

him to stop. Given his role as _ this conduct was particularly inappropriate.

This allegation is substantiated.

34. In respect of the Pride Parade allegation, we have no evidence to support a finding of

discrimination. This allegation is unsubstantiated.

Complaint: Allegedly Retaliated Against_

35. - alleged that engaged in retaliation when she wrote in March 2020 several
allegations of misconduct against by taking away her projects, among other things.

denied engaging in retaliation although he admitted that he did remove certain projects ﬁ‘om-
- some of which were removed after she brought forward the allegations in her March 2020 letter.
He provided no explanation for why he chose that time to reassign the work as opposed to doing so before
she made the complaint. The removal of projects which admitted to without any explanation

as to the reason they were removed at that time creates a reasonable inference of retaliation.

36.  This allegation turned on a lack of procedural fairness arising out of the limitations of the
investigation process. Both_ and [ had no access to information relevant to this
complaint. While TRU made best efforts to find documents and emails relevant to this issue, there was
no substitute for having those parties do their own review, which, in the circumstances was impossible.
Even Mr. Milovick, who had knowledge of and took part in that complaint, was unable to locate relevant

information. We make no finding for this allegation.

Complaint: Allegedly made Misogynistic Comments at the Christmas Party,

37. _ alleged that stated, “We have the prettiest women that work in Ihe-

department.” denied making that comment. We find that on a balance of probabilities,
- made the comment attributed to him by_ She was credible on that point and had a

clear memory of it. One witness corroborated her story. Coupled with other similar statements made by



. _ has met the requisite standard to establish the comment was made. This

allegation is substantiated.

Complaint: Allegedly Disclosing Personal and Disparaging Details of Staff,

38. _ alleges some general problems with behaviour, suggesting that he

commented on the personal characteristics of individuals, alleging that it was outside of the proper
context. However, _ allegations are too general to investigate; we have no actual

comments, circumstances, or words to review. We make no finding for these general allegations.

Complaint: “Horrible” Presentation of Finance Employee,-

39. _ recalled that said, “out of the blue”, that a presentation was “horrible”.

We have no information about the presentation or the name of the presenter. _ was unable
to comment on the contents of the presentation (she could not recall it), except her opinion of its calibre.

We find these general statements about his behaviour to be unhelpful. A subjective statement that .

comment was “weird” 1s not useful without more context; “dlah, blah, blah”, is not an insult.
does not recall the event, something we can accept given the number of meetings that were

held. It i1s therefore impossible to say whether his statement was problematic. This allegation is

unsubstantiated.

40. The evidence supports making a statement that _ was not very

good at her job and that she did a poorly run ‘career days’. indicated that his comments were

made for an instructional purpose, to outline what not to do within that forum. Although there may have

been a legitimate instructional purpose for to discuss how_ previously
approached ‘career days’, this was not a forum for discussing_ general employment

competence. There was no legitimate purpose behind the statement that she was “not very good at her
job”. It would have been enough to say that the work done needed to be better. Instead, having the-
. _ say to his staff that another- was not “very good at her job”, for no reason,
constitutes personal harassment under the Respectful Workplace and Harassment Prevention Policy. This

allegation is substantiated.



Complaint: Saying. Was Only Hired because she Was “Pretty”,-

41. This allegation and the evidence we have on this allegation does not support any finding within

the categories of discrimination and/or harassment. This allegation is unsubstantiated.

Complaint: Telling_ that he Could Break Rules and Breaking Rules, -
42. We find _ suggestion that “gave” her benefits by breaking the rules

implausible. Not only did she appear to qualify for benefits under the agreements in place, there is no
evidence that there was a waiver of the time required for benefits in this instance. We accept
statement that benefits are prescribed and that you “get what you get.” The facts don’t support .
- version, and this does not constitute harassment or discrimination. This allegation is

unsubstantiated.

Complaint: Termination for Challenging -

43.  The evidence suggests that_ job description was not well set out and that her duties
and responsibilities were a bit vague. We also accept that ;& found that her work was not what
he wanted. That is not the fault of _ who had limited ability to determine what she was

required to do without clear direction. There is a plausible reason for her termination that has nothing to

do with her challenging . _ does not believe that she was terminated for that
reason. was entitled to tenninate_ where he did not get what he needed, provided

he followed the law, which he did. This allegation is unsubstantiated.

Complaint: Made Inappropriate Comments about Pregnancy,-

44. _ made this allegation, and it relates to the same event complaint of by_ The

findings and evidence for this complaint are discussed at paragraphs 28-31 above.

Complaint: Made Anti-Indigenous Comments regarding F unerals,-

45.  We find that on a balance of probabilities it is more likely than not that made the
comment alleged by- for several reasons. First, lacked credibility overall whereas

- did not. Further, we received substantial evidence and examples of style of

communication which is consistent with the allegation. Further, the records show that the employee did

have significant absences, so it would be plausible that would be a topic of conversation for
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Finally, four (4) witnesses, one of whom 1is the _ recall i
discussing this topic in general, and three (3) recall making comments like _

report. This allegation is substantiated.

Complaint: Sharing Information and/or Gossiping,-

46. comments about the scent policy, leaving early on Fridays, bragging he fired a
tenured professor and his comments regarding the _ and Matt Milovick building the basket
ball courts were fully reviewed in the course of our interviews. However, even if those comments
occurred as she - described, they would not amount to a breach of the Respectful Workplace
and Harassment Prevention Policy or constitute harassment or discrimination and as such we have not
discussed them herein. Regarding the allegation shared his intention to fire one of .
- colleagues, there was insufficient evidence provided by - to mvestigate this. This

complaint was unsubstantiated, as the Complainant did not meet the onus to prove the complaint.

Complaint: Disclosing Personal Information,-

47. - alleged that |8

worker’s permission to do so. justification may have been compassionate, but ultimately,
he admitted to the allegation.- stated she felt concern about sharing her information

after hearing him share personal health information regarding her co-worker. While this conduct was

disclosed a co-worker’s medical condition without the co-

completely inappropriate and a violation of the employee’s privacy, it does not fall within the scope of

the Respectful Workplace and Harassment Prevention Policy. This allegation is unsubstantiated.

Complaint: Video regarding Millennials,-

48.  We find that was not using this video for any instructional or work purpose. Rather,
it was just something he found amusing. Regarding crude and bad jokes, case law has held that they can
constitute harassment if they create, as a condition of employment, a work environment that undermines
the employee’s dignity, even if not directed at an individual personally but especially where jokes and
distasteful comments are directed specifically to a particular group. Here the “joke” clearly targeted a
particular age group. We find the playing of this video in the workplace was demeaning, referenced a
protected ground under the Code (age) and would be reasonably as ostracising certain TRU’s employees

in the meeting in question. This allegation is substantiated.
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Complaint: Golf Tournament,-

49. _ alleged that acted inappropriately, in various ways, at a golf tournament.
We find it more probable than not that _ did not know well at the time of the

tournament and any engagement she had with him prior thereto did not create a sufficient familiarity for
her that she would be feel that she knew him beyond mn passing. We find that conduct 1n
this specific situation was lacking good judgment and sensitivity given the nature of their relationship:
he was a powerful, _ the . department while _ was young, junior and
vulnerable. They had a limited relationship, if any, prior to this. As a result, his conduct left her feeling
uncomfortable. However, given her evidence that “nothing specifically negative happened” we can not
find that his conduct in this situation meets the definition of harassment. This allegation is

unsubstantiated.

Complaint: General Conduct Towards_

50. We find on a balance of probabilities that made the offers to mentor or meet with her

as_ alleged. We accept_ evidence that she felt uncomfortable with [

making those overtures and that she did not feel he was noticing the social cues she wanted to end the
conversations. On the other hand, there is no clear evidence how many times made offers to
mentor or assist her at all or after she declined. She provided us with only two (2) examples which does
not amount to a pattern. That said, harassment need not be a pattern — one event, if egregious enough can

amount to harassment. This does not meet that standard. This allegation is unsubstantiated.

Complaint: Event at Earls,-

L _ alleged that asked her if she had a boyfriend, called her a “catch” and

said that sometimes when he sees a very attractive woman walking across campus, he looks closer and
realizes that it 1s her. _ was credible. Her evidence was consistent and rang true and her
memory was firm and her statements consistent. We find on a balance of probabilities it is more likely
than not that made the statements as- has reported. Fluther, admitted
he did ask _ if she had a boyfriend and that he commented on her physical appearance,
although when pressed, indicated he could not remember his exact words. We ﬁnd sexually

harassed_ This allegation is substantiated.
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Complaint: Regarding Sexist Comments at Restaurant,-

52. _ alleged that and. commented on a waitress’s physique and said it
would be “cool” to watch her and the waitress have sex. Neither nor _

memories are entirely reliable as neither of them initially recalled that. was present at the dinner. We
have given weight to the evidence of. as she 1s no longer with TRU and she did not present as having
any particular loyalty to any of the parties. - recollection is consistent with the version of events
described by both and- . was_ supervisor and we accept her comment
that she would have spoken up i and. had made what a reasonable person would describe
as sensational commentary about watching the waitress and _ have sex. Based on the
foregoing, we do not find on a balance of probabilities that he engaged in the alleged commentary about
_ and the waitress having sex or the waitress’s physique. This allegation is

unsubstantiated.

Complaint: - EDI Report, -

53.  We find that called the EDI report “garbage”. He admits that he used the word,
although denies he said it about the EDI report. There is not enough evidence to infer that
“was going to ensure that the report ended up in the garbage,” as alleged by_ Despite
hours of evidence, no person alleged a single specific thing that did to prevent the report
from being acted upon. However, relayed his comments because he was asked. It was not
discriminatory. It was an honestly held view about a report that others also found problematic. We cannot
find any evidence of conduct that touches on a protected ground governed by the Code or breaches the

Respectful Workplace and Harassment Prevention Policy. This allegation is unsubstantiated.

Complaint: Blocked an EDI Workshop for TRU Leadership, -

54. _ admitted that did not take steps to block the forum, even though that

phrase is contained in her written complaint. The evidence shows that she (and others) wanted to educate
administrators in a particular way. (and others) had decided that although funds should be
focused on a more general education narrative, they were still willing to take part in a joint forum,
provided they had a say in how it was presented. There was no discrimination or policy breach in that

decision. This allegation is unsubstantiated.
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Complaint: Inappropriate Conduct after Whistle Blowing,-

55. _ alleged that after she reported her colleague’s inappropriate behaviour,
- mismanaged the mvestigation and failed to protect her. The evidence does not support -

- allegations. was engaged in an investigation into the conduct of a faculty

member who had denied serious wrongdoing. He used the evidence available to him to prove that

complaint. Her colleague was entitled to know the case against him. Within two (2) days of receiving to

copy of the defamatory email, had arranged for_ to work a from home and had

arranged for her to teach from the. building. Four (4) days later, he was asking her colleague to resign.
had no control over whether the university made statements about the defamation. Comments
about faculty were properly within the ambit of the Provost, something that_ conceded. In

the circumstances, we are uncertain what more could have done to address_

concerns for safety. This allegation is unsubstantiated.

Complaint: Alleged Lack of Professionalism,_
56. _ mitially alleged that in certain conversations, was being

“gossipy” to see “the shock on [her] face”. She later admitted that the conversations were intended to be
mstructive. Although she was sometimes taken aback by the way in which presented
information to her, she has only her “suspicions that he was doing so for an ulterior motive, that is her
only evidence of wrongdoing. Suspicion is insufficient for a finding of wrongdoing when there is a

reasonable explanation for the conversation and topics discussed. There are no statements that -

_ could provide where went out of bounds or where he gave private

information that she was not entitled to receive. Since we find that the comments were reasonable in the

circumstances where was assisting_ in the preservation of her working

relationships and served a legitimate purpose of managing and directing workers, it does not constitute a

breach of policies of TRU, WorkSafeBC or applicable legislation. This allegation is unsubstantiated.

Complaint: Improperly Intervening in Getting a Job,_

57. _ alleges that stopped her from getting a job that she applied to

during her severance period, but that would have started after her severance period. We note that at the

time of the events complained about, would have no motive to prevent_

from being hired or to single her out. We find that while there is no policy about rehiring terminated
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employees at TRU, the practise is not to do so. When the TRU employee consulted- about the issue,
and [ gave a correct view of the law. There is simply no evidence that took any
steps to ‘prevent’ _ from obtaining a position, let alone do it improperly. This

allegation is unsubstantiated.

Allegations Against Respondent Matt Milovick

58.  Mr. Milovick had 22 separate allegations of misconduct against him. Mr. Milovick was generally
more reliable and credible than some of the individuals that complained against him. After a review of
the evidence and relevant law, we made the following findings: Twenty-one (21) complaints were

unsubstantiated, and we made no finding for one (1) of the complaints.

Complaint: Alleged White Boys’ Club,-

59. The basis for _ allegation that . was hired by Mr. Milovick because of his
friendship with him, without an interview process and because Mr. Milovick has “an old boys club”, was

conjecture. In fact, he was interviewed along with_ All three (3) panel members we spoke
to, including _ former supervisor whom _ claimed “mentored her” for the
position, told us that . had superior credentials and won the position. This allegation is

unsubstantiated.

60.  Regarding _ statement that the top positions at TRU have always been “a white
boys’ club” and hiring. “was yet another example of that mentality”, we note that at the time of this
mvestigation, there were females in “fop positions”, though we make no findings about TRU’s staff
diversity, which is a very complicated question unrelated to the Terms of Reference. This report is not a

cultural audit of TRU. In any event, there would be insufficient evidence to make such findings.

Complaint: Inappropriate Comments regarding. -

61.  We note the evidence of] . which supports Mr. Milovick’s description of his view of] . and her
performance. Both she and Mr. Milovick describe their relationship (and each other) in a positive manner.
Accordingly, we do not find on a balance of probabilities that he made the comment in question. This

allegation is unsubstantiated.



Complaint: Retirement Dinner,-

62. _ alleged that Mr. Milovick made several imappropriate comments at a retirement
dinner. The alleged comments are objectively sensational and highly inflammatory and as such, it is
reasonable to expect that if they were said as described in an intimate environment and small group
someone other than_ would recall it. However, not one person recalled Mr. Milovick saying
any of the alleged comments. It is the Complainant who bears the burden of proof. We do not find that
_ has met that burden here. This allegation is unsubstantiated.

Complaint: Third Floor Security,-

63. _ alleged that Mr. Milovick made sexist comments after a security incident on the
3 floor. _ recollection as to what was actually said and by whom is weak. Her memory
lacked firmness and in our second interview she was unsure if it was Mr. Milovick or. who made the
statements and was also ultimately unclear as to the actual words versus connotation. As such, we have
no reliable evidence that Mr. Milovick said the words attributed to him. This allegation is

unsubstantiated.

64.  We received evidence from several parties about _ termination. There is no

evidence that Mr. Milovick made the decision to terminate her; to the contrary, we were advised by.

that i1t was his decision based on her conflict with him. There is no evidence to support the allegation that

_ was terminated because she was _ We find it more
probable than not that_ appointment to the _ was not the cause of her

termination, although was a factor in its timing. This allegation is unsubstantiated.

Complaint: Anti-Indigenous Comments, -

65.  The alleged comments were made when_ and Mr. Milovick were alone therefore,
no witnesses can corroborate either side’s statements. _ memory lacked firmness. Her
evidence lacked consistency overall. She was duplicitous in that she recalled the alleged statements in
detail however, when asked for more context as to where and when the statements were made, she relied
on the passage of time for not being able to provide particulars. Further, _ predecessor

told us that in her role, she never really had occasion to discuss the Indigenization of the campus with
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Mr. Milovick. As such, it does not ring true that When_ was in that same role for only-
-, she would have had several occasions where her and Mr. Milovick discussed indigenization
and such comments were made “relatively often”. We do not find that_ has met the burden

of proof. This allegation is unsubstantiated.

Complaint: Termination due in part because_ Pushed Back Against Anti-
Indigenous Behaviour,-

66. _ suspicion that his termination is related to pushback he had towards Mr.
Milovick’s alleged anti-Indigenous values arises out of his belief that he was an employee with little to
no complaints about him. However, the evidence supports both a gradual decline in the relationship
between the two men and reasonable reasons for the change in _ reporting structure.
Consequently, there is a plausible explanation for both_ demotion and termination that
has nothing to do with anti-Indigenous values. In contrast, there is no evidence beyond_

suspicion that he was terminated for the reasons he alleges. This allegation is unsubstantiated.

Complaint: Alleged Anti-Indigenous Comments regarding Territorial Claims,-
Lived by the River so no say up on TRU’s lands

67.  We accept that some version of the discussion about TRU and its Indigenous partners not having
a say in TRU’s development happened. The evidence weighs towards a finding that Mr. Milovick was

asking genuine questions about his obligations towards Indigenous people and not giving a directive or

comment in the manner described by_ _ own evidence supports the view

that Mr. Milovick was asking it in a ‘questioning way’. This allegation is unsubstantiated.

Engagement in a disingenuous way

68. At its foundation, the evidence in support of this allegation arises from _
interpretation of Mr. Milovick’s tone at the time Mr. Milovick told_ to engage with the
First Nations. Witnesses indicated that Mr. Milovick was the driving force behind the push for
archeological consultation, among other things, and consistently pushed for such consultation over the
period 2019 to 2020. It would make no sense for Mr. Milovick to then ask _ to be
disingenuous about the process in 2020, when he was meeting with bands and asking for their mput. All

the extraneous conduct that is in evidence is simply not compatible with the interpretation that .
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- made of the conversation that he had with Mr. Milovick in 2020. This allegation is

unsubstantiated.

Complaint: General Anti-Indigenous Complaints,-
“Bunch of Indians”

69. The allegation made by_ 1s that Mr. Milovick said he did not care about the students
at the Williams Lake campus because they were a “bunch of Indians” _ evidence is
unreliable. He admits that he recalls a derogatory statement but is unable to recall the wording. Mr.
Milovick has provided some context to why Williams Lake came up. Mr. Milovick denied using those
words and the witnesses provide no corroboration. _ has not met the onus necessary to

make a finding. This allegation is unsubstantiated.

“General Bad Character”

70.  As for _ general allegation of bad character, it is not specific enough to

mnvestigate. He alleges that there were eye rolls, a sigh or leaving when Indigeneity was mentioned, but
provided no further details or specific events where this allegation could be tested. Without more
information, it would be procedurally unfair to Mr. Milovick, who cannot respond except by saying he
“did not say those things”, which is what he said. Although certain gestures or actions could be a micro-
expression, _ did not provide any context or details that could allow us to make such a

determination. We make no findings on this portion of the allegation.

Complaint: Anti-Indigenous Comments regarding “First Nations University” or “Fucking
First Nations University” or “Indigenous Crap”,

71. _ made serious allegations where he could not recall the exact language and said
his memory was really about the “7one” of the words, despite saying that those words “stuck with him”.
While the lack of a clear memory of the exact phrase, by itself, is not enough to question its reliability,
when coupled with _ lack of memory on the additional phrase “Indigenous crap” from
that night, and the lack of memory on whether profanity was used (in either case), getting the date wrong
and then 1nitially failing to recall the location (and still conceding that he was not certain), the evidence
1s simply lacking the certainty required for this process. Further, no witnesses corroborated .
_ statement. This allegation is unsubstantiated.
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Complaint: _ to Fire. because Mr. Milovick Did Not Like her,-

72.  Although all parties agree that Mr. Milovick wanted to terminate - she remains employed at
TRU. We are left with determining whether that desire for termination was a breach of a TRU policy or
discriminatory. There was no allegation from _ or any evidence, that Mr. Milovick’s
directive was discriminatory in nature. As an employer, Mr. Milovick had the absolute right to terminate
in accordance with the law. We can find no evidence suppoﬁing_ allegations that Mr.
Milovick sought to te1minate. because he did not like her. The claim by _ 1s nothing

more than a suspicion with no foundation. This allegation is unsubstantiated.

Complaint: Mr. Milovick Promoted Even Though he Allegedly Pressured a
Woman to Expose her Chest,

7 _ complaint 1s based on second-hand knowledge of an alleged event that he did
not witness, and we have been unable to ﬁnd- to verify it. We have no evidence that Mr. Milovick
had any knowledge of a substantiated complaint against that would have affected his decision
n promoting. As such, there is simply no evidence to support this complaint. This allegation

is unsubstantiated.

Complaint: Using a Dismissive Tone to an Indigenous Faculty Member’s Concern,

74. Considering all the evidence and Mr. Milovick’s concession that he may have been dismissive
(on the 1ssue), we find that he likely used a dismissive tone during the senate forum. However, there is
no evidence that he was being dismissive of - because of her Indigenous status and instead, there 1s
ample evidence that he was very supportive of the basketball courts in the face of large opposition, and

dismissive of that opposition. This allegation is unsubstantiated.

Complaint: Left an Indigenous Talking Circle and Took Great Offense to the Indigenous

Leader’s Statements on Smallpox,_

75.  We find on a balance of probabilities that Mr. Milovick left the talking circle when it was an
appropriate time to do so, and he left after being offended by a statement made by- We find that he
was entitled to leave and that it was not a traditional talking circle. We accept, the evidence of - the

_ that Mr. Milovick was not disrespectful in this

regard. . saw no slight to the process he put in place. This allegation is unsubstantiated.
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Complaint: Alleged Aggressive Behaviour at Envision TRU,_

76.  In all the circumstances, there is simply not enough evidence to support the assertion that Mr.
Milovick was aggressive towards the facilitator or that he brushed past her, allegedly using his size as a

power differential. While it may have been the honest perception of _ as to Mr.

Milovick’s behaviour, her memory of events is not accurate enough to find her credible on this point.

The facilitator denies it. There are no other witnesses that can suppon_ perception

of the initial exchange. This allegation is unsubstantiated.

Complaint: Had a Lack of Emotional Empathy to Students who Complained about

Parking Increases,_

77.  While another person may have approached the meeting in a different way, the complaint that
Mr. Milovick was angry at that meeting 1s not sufficiently grounded for a finding of misconduct. A person
1s sometimes entitled to be frustrated or angry without engaging the protections of the Code or the policies

in place at TRU. Such is the case here. This allegation is unsubstantiated.

Complaint: Issued a Directive to about Library Signs, Asking her to
Change Signs Back to those that had been Approved, Without Listening to Feedback,

78. The basic premise of _ complaint was that she did not agree with his

management decision and was frustrated when she had made a change to a sign that had already been
approved and was then told to change it back. There is no allegation of a breach of the Code or a policy
n place. There 1s no allegation of a breach of the Code or a policy in place. There 1s no allegation that
the conduct amounts to harassment or that_ believes that she was being harassed. He
did not single her out or speak about her to her staff. He told her to change the sign back to a sign he had

approved and left it to her to see that it was done. This allegation is unsubstantiated.

Complaint: Retaliated against by Preventing her from Obtaining a
Position at TRU after she Was Terminated,

79.  In all the circumstances, we cannot find that Mr. Milovick played a role in the failure to hire.
_ Only one (1) witness, mentioned that Mr. Milovick had any knowledge of one of the

positions she applied to receive. Faculty hires are within the purview of the Provost and the former and
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current Provost confirmed that they did not speak with Mr. Milovick about _ This

allegation is unsubstantiated.

Complaint: Mr. Milovick Failed to Investigate and Address Retaliation,-

80.  We find that _ initial allegations were not fully investigated, and her allegation of
retaliation was not investigated at all. That said, the evidence is clear that Mr. Milovick was guided
throughout this process by legal advice from both in-house counsel and external counsel. In consulting
with these experts and following their advice, he acted reasonably and in good faith in the circumstances
attributed to him personally and we cannot find that Mr. Milovick personally breached the Policy or law.

This allegation is unsubstantiated.

CONCLUSION

81. This was a highly charged and complex investigation. It played out in the media to a large degree.
Our findings are based on the evidence we received because of properly conducted administrative
investigation process. It should be noted that through an alternate process, where the scope is different,
evidence may be presented differently (through representation by lawyers or discovery/cross-
examination), new evidence may be produced, or witnesses may present themselves differently, which

might lead a tribunal or judge to make a different assessment of the facts or credibility.
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82.  Investigations by their very nature are polarizing and create significant stress on all the parties
mvolved. We are thankful for the willingness of all the Parties herein to participate fully in this process.
While there were no doubt concerns about the length of time of this process, every party was willing to
speak with us more than once and answer all the relevant questions put to them. We wish to recognize
the patience and fortitude that all the Parties demonstrated throughout this highly sensitive and difficult

investigation and extend our thanks for their cooperation.

Respectfully Submitted:
Sh on C ill-Lane, B.A. (Homns.), M.A., David Juteau, B.A., J.D.
LL B. .
Director, Pearlman Lindholm Law Director, Pearlman Lindholm Law
Corporation Corporation

December 21, 2022

Special mention of Catriona Chevalier, who was instrumental in collating and organizing
evidence and assisting with editing of the Investigation Report
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THOMPSON RIVERS UNIVERSITY
INVESTIGATION REPORT

BACKGROUND

1. On or about February 8, 2021, Thompson Rivers University (“TRU” or the “University”) received
a document described as “Notice of Allegations of Serious Misconduct”. This correspondence was sent to

TRU’s Board of Governors and to various TRU executives and deans. Set out therein were specific

allegations of misconduct by VP Finance & Administration, Matt Milovick, _
-, (“Respondents™). The communication was sent by a group who self-

identified as “Concerned Members of the TRU Community in Solidarity with the Complainants”

(respectively, the “Concerned Members” and the “Anonymous Complainants™).'

2. In this letter, the Concerned Members requested investigation into the Anonymous Complainants’
reports of wrongdoing as well as certain accommodations regarding the investigation, some of which were
provided. To ensure a fair process for all parties, certain requests, such as anonymity for the complainants,

could not be provided. In their letter, the Concerned Members wrote:

The TRU Whistleblower Policy is not the appropriate mechanism for addressing these
issues for at least three reasons.

1) The policy only applies to “members of the TRU community”. Many of the complainants
are no longer employed at TRU and in many cases their departure was due to their refusal
to be complicit in the alleged misconduct in question.

2) The policy contains a general commitment to protecting whistleblowers, but it lacks
specific provisions for enacting that protection. Rather, it adopts a punitive approach that
is perpetrator-centered and not victim-centered. It does not protect the identity of
whistleblowers, it contains no procedures for providing support, consulting with them, or
affording whistleblowers a remedy if they experience retaliation or further harm in the
process.

3) The Audit Committee that oversees the policy lacks expertise in the misconduct alleged.

The complainants require a trauma-informed process that is led by an individual with
specialized human rights expertise in issues of institutionalized racism and sexism in the

! The exact identity and number of the individuals represented by this group has never been communicated to us.
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workplace and in the university. Moreover, it is possible that some members of the Audit
Committee and the Board are not sufficiently independent due to friendship with the alleged
perpetrators.

With this letter, we are calling on the Board to act swiftly to establish a safe, trauma-
informed, independent and expert-led process where individuals seeking to report
misconduct on the part of the alleged perpetrators can come forward. This process must be
designed with the agreement of the complainants and must protect their anonymity vis-a-
vis the Board, the wider community and the alleged perpetrators. It must also be
accountable to the complainants and the wider community.

It is the Board’s legal duty to act in response to this letter. The provincial government’s
2020- 2021 mandate letter to this Board encourages it to incorporate the Declaration on
the Rights of Indigenous Peoples Act and to apply Gender-Based Analysis Plus (GBA+)
lens in TRU operations and programs (pp. 1-2). We also note that according to the Board
manual, among its primary responsibilities are to ensure ethical integrity and excellent
governance practices.

Further, the Board has the responsibility to “direct Administration to ensure that TRU
operates at all times in a manner consistent with the Code of Conduct and within applicable
laws, and to the highest ethical and moral standards” (2.7b, p. 9).

Based on the reports we have received from the complainants; we believe that-
-anh are in a conflict of interest with respect to any assessment
of the concerns expressed in this letter. Upon request, and with certain further assurances
from the Board, we are willing to provide more details about the nature of this conﬁict of

interest. As a result, we respectfully request that the Board ensure that the and
are recused from Board discussion about this matter.

We are approaching the Board in this way because of our commitment to the complainants
and our own conscience. We authentically believe in TRU’s Vision and Mission and we
believe that the university will be unable to achieve its goals and flourish while these
allegations remain unaddressed. However, we are also keenly aware that we face personal
and professional risks in taking this bold action to support the complainants. Nonetheless,
we are willing to meet with a small select subgroup of Board members to discuss the terms
of this process and to establish it. Once that process is established, the complainants will
come forward to the investigator.

There are a number of TRU employees, Indigenous leaders and members of the broader
community who are aware of some of these allegations and are deeply concerned. If the
Board fails to establish a proper and timely investigation, the ongoing damage to the
workplace and TRU's local, provincial and national reputation is certain to escalate. If the
Board does not reply to this email address with a meaningful response within two weeks of
the date of this letter, we will consider that we have exhausted all possible internal
institutional processes and we will have no choice but to take the only available next step
and contact the media.
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3. In response to this letter, a sub-committee of the Board of Governors of TRU (“Sub-Committee™)
was established to address the matter. It responded in writing to the Concerned Members eight (8) days
after receiving the initial correspondence. The Sub-Committee tried to work with the Concerned Members
to determine a mutually agreeable process. Numerous communications went back and forth over the

course of several months to discuss process. Ultimately, there was no agreement.

4, Throughout those several months, the Sub-Committee and Concerned Members corresponded
regarding the requests set out above. The Sub-Committee advised them on May 18, 2021 that it had
retained outside counsel, JW, “fo provide the sub-committee of the Board with independent legal advice
in connection with this matter.” This counsel then retained the first investigator, Sharon Cartmill-Lane.
Shortly thereafter, Kelly Serbu, QC (now Judge Kelly Serbu) was retained to be co-investigator. The Sub-
Committee’s counsel reported significant challenges finding an available Indigenous lawyer to act as co-
investigator, ultimately having to retain counsel as far away as Halifax. Judge Serbu remained co-
investigator for most of the investigation process until called to the bench in June 20222, then replaced by

David Juteau.

5. The Concerned Members expressed the importance to the Anonymous Complainants and the
process that the investigators were “independent,” meaning that none of them had any previous existing
relationship with TRU or lived in or near Kamloops where TRU’s main campus is physically located and
where the parties reside. This was the case. They also requested that at least one of the investigators have
an Indigenous identity, which increased the time to start the process, as it was necessary to find a candidate
that had the required experience to avoid the implication that TRU was not engaging in tokenism that

could otherwise be implied. Judge Serbu’s experience and qualifications speak for themselves.

6. The process and Terms of Reference were determined by the investigators in their independent

discretion and approved by counsel for TRU as to scope on or about August 12, 2021.

7. The Terms of Reference were drafted solely based on the above referenced “Notice of Allegations
of Serious Misconduct” without the benefit of the interviews and particulars of various complaints. The

Terms of Reference indicate harassment and discrimination alone. Therefore, this investigation does not

2 In other words, he was appointed as a judge and as such was required to cease practising all legal work, including
this investigation.
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concern issues of privacy or make findings on whether there are breaches of privacy or inappropriate

behaviour that might be captured by a general code of conduct.

8. It is important to note that this process was confined to the Terms of Reference. This report answers
the specific allegations made against the two (2) Respondents only. Although some complainants have
been quoted in media articles speaking about the culture at TRU and the desired outcomes reported by the
complainants include wishes for systemic changes, this process and report are not a cultural audit or
review. We will make no findings of that culture. In any event, the evidence gathered in this process,

although extensive, would be insufficient to make such a determination.

9. Based on the foregoing, we undertook this investigation to determine whether the Respondents
engaged in either some form of harassment or discrimination. In the interests of thoroughness and fairness,
we reviewed all the allegations provided to us and then made determinations only in respect of the legal
principles set out in the Terms of Reference. As a result, we make no findings for certain allegations that,
among other things, fall outside of the scope of the Terms of Reference or because of procedural fairness

reasons there was a lack of evidence.

10. The Terms of Reference for this process were provided to the Concerned Members on August 13,
2021, who agreed to share them with the individuals they had identified as having complaints. The Terms
of Reference included an initial deadline of thirty (30) days from August 16, 2021, for complainants to
come forward and identify themselves to the investigators. At the request of the investigators, TRU
extended the initial deadline for complaints to September 30, 2021 after the Anonymous Complainants
indicated they required more time for various reasons, including that the timing (end of summer) and the
regional wildfires had presented challenges in communicating with the potential complainants.

11. It is important to note that the Anonymous Complainants, through the Concerned Members,
requested several changes to the Terms of Reference, some which could not be made because it would
create a procedurally unfair process. On September 16, 2020, they wrote to us requesting the following:

Dear Sharon Cartmill-Lane and Kelly J. Serbu,

We have received your correspondence dated September 1, in which you offered to extend
the deadline for complainants to contact you until the end of September. We had requested
an extension due to the poor timing of your original 30-day deadline and we outlined several
pressing issues complainants were collectively dealing with. Because of these concerns and
the end of summer holidays, we have only recently been able to connect with all of the
complainants regarding the Terms of Reference (TOR) you provided on August 13.
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The complainants’ concerns with the proposed TOR and suggestions for modified terms
and process follow:

First, the process in the proposed TOR does not guarantee anonymity and appears to make

weak commitments to confidentiality (i.e. confidentiality will be protected "to the extent
reasonably possible” page 2). It would be helpful if you could clarify what you mean by
anonymity and confidentiality in the context of the investigation.

It is important for you to understand that some complainants are willing to participate in
the investigation on the basis proposed, but some cannot. For some complainants, any
disclosure of their identity to the respondents is untenable.

We propose the following terms which are essential to enable all complainants to
participate safely: "The investigators will make every possible effort to achieve the
requirements of procedural fairness (vespondents’ right to respond) while also strictly
protecting the identity of each complainant. In the circumstances where this is not possible,
no complainant’s identity will be disclosed without their prior consent."”

Second, the complainants have reasonable grounds fo distrust TRU’s commitment to acting
on the investigation.

The first reason for this is that, in the course of the last two years, at least five
complainants have notzﬁedﬂ of their concerns
with one or both of the respondents. Unfortunately, no meaningful investigation occurred
Jfollowing these notifications. The complainants have repeatedly expressed their belief that

these two individuals are in a conflict of interest with the investigation, however, the Board
has refused to exclude them from oversight of the present investigation.

Added to this, likely at the advice of TRU General Counsel, the Board has hired lawyer
to oversee the investigation, and in the proposed TOR, the investigators provide the
final report exclusively to - (the 'independent representative of the sub-
committee"). Unfortunately, the complainants do not trust . Despite her own and the
Board sub-committee’s written denial of any previous relationship between herself and
TRU, the complainants have written evidence tha- has indeed represented TRU on a
related matter in the last year, where she received instructions from the respondents and/or
from General Counsel. For this reason, - assertions of her independence are
misleading, and they have undermined trust in the legitimacy and credibility of the
investigation, especially in light of’ - 's apparent control over the final report with no
independent oversight.

For these reasons, appropriate oversight and transparency regarding the outcome of the
investigation is essential, both to ensure that the findings are properly addressed and
to restore the community’s trust in the university.

We propose the following terms, to restore complainants’ trust in the credibility and
legitimacy of the investigation: “The investigators’ final report will be provided directly to
the entire TRU Board of Governors and to a designated team within the office of the
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Minister of Advanced Education, tasked with ensuring the credibility and legitimacy of the
process and the outcome.”

Third, the proposed TOR indicates that complainants would only be advised (by- of
“the outcome” of the investigation. The term “outcome” in this context is unclear and the
proposed level of disclosure to the complainants is inadequate. In investigations of
discrimination and harassment complaints under TRU'’s collective agreements, the final
report is routinely provided to the complainants. This minimum standard of procedural
fairness is also owed to the complainants in these circumstances. The near nil disclosure
proposed by- in combination with weak protection of the complainants’ identities and
confidentiality, once again undermines the credibility and legitimacy of the investigation.

We propose the following terms to ensure the complainant’s procedural fairness rights are
respected: "“Complainants will have access to those portions of the report that pertain to
their complaint, the respective findings and the outcome.”

Fourth, as a condition of receiving a severance payment, several complainants had no
choice but to sign a non-disparagement agreement (NDA) that prevents them from speaking
about the misconduct they observed and experienced. It is deeply unethical that senior TRU
leaders have used TRU’s public funds to secure the silence of those who have made
allegations about misconduct on the part of the respondents. In order for you, as
investigators, to hear and consider all relevant allegations against the respondents, the
investigation must include terms that allow all complainants to come forward.

At present, these complainants are seeking legal advice to identify the language required
to modify their NDAs and enable them fto participate in the investigation. We anticipate
that the proposed language may be as follows: “For the purposes of enabling the
participation of X complainant in the investigation of misconduct allegedly perpetrated by
the respondents, TRU agrees not to enforce the relevant terms of any non-disclosure
agreement signed between TRU and the complainant.”

Since the TRU Board of Governors first received notice on February 8 of the allegations
against the respondents, the complainants have advocated for a safe, trauma informed
approach that would ensure all 12 are all able to access an independent investigation. The
Board sub-committee delayed move than six months before it provided terms of reference
for the investigation on August 13. The present communication to you represents the first
time that the complainants are able to reach out to an independent trusted party and disclose
the full scope of their concerns and their needs when it comes to the terms of the
investigation. We hope that you as investigators are able to design a process that
complainants can access safely. We intend to follow this letter up with a phone call so that
we can discuss these suggestions in greater detail.

Thank you,

Concerned members of the community
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12. In response to this communication, we met virtually with the spokesperson for the Anonymous
Complainants to discuss their concerns. One key issue was the fact that several possible complainants had
signed non-disclosure agreements (“NDAs”) and/or no disparagement clauses. As a result of hearing this
concern, we requested that the University consider a waiver of those contractual restrictions for the
purpose of this process and/or extend the deadline further so that the possible complainants had a
meaningful opportunity to obtain advice about any restrictions set out in their NDAs. TRU addressed these
concerns and agreed to a further deadline extension to October 30, 2021 to allow individuals to obtain
advice as to whether they would be in breach of those obligations if they came forward in this process. In
addition, TRU subsequently released parties that were part of this process from their confidentiality
obligations to allow them to speak freely in this investigation. We note that this was considered a “major

victory” for the complainants, as stated by the media.’

13.  The first complainant made contact with us on August 28, 2021 and interviews with other
complainants occurred thereafter until December 2021. The Respondents received the Terms of Reference

on November 19, 2021.

14. Given the relatively unique way the allegations were raised initially, (that is, in the form of a letter
to the Board of Governors and deans as opposed to a complaint under one of the applicable TRU policies),
the investigators were given discretion to determine the investigation process, including the format of

receiving the various complaints. We discuss this process in detail below.

15. Ultimately, this large-scale and complex investigation encompassed eight (8) complainants and
two (2) Respondents, all of whom were TRU employees at the time of the alleged incidents, although only
one (1) complainant was still employed by TRU at the time this investigation began. In total, twenty-two
(22) allegations were made against Mr. Milovick and thirty-three (33) allegations were made against
- which included an allegation of retaliation each, for a total of fifty-five (55) allegations that were
investigated in this process. The degree of the allegations varies from serious to less serious comments

and/or conduct.

S
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Summary of Allegations

16. This investigation centered on reports of alleged sexist, racist and retaliatory acts alleged to have
been done by the Respondent and the Respondent Mr. Milovick.

17.  Eight (8) individuals came forward (“Complainants™), three (3) of which brought complaints

against both Respondents. These individuals are: — — —
I I A R N -

18.  We considered each allegation on its own merits as set out in the findings section.

Allegations Against

v,
I

20. There are five major themes to the allegations against which were made by seven (7)
individuals. To help reduce the length of this report, we have not summarized each allegation here, but
simply outlined those themes. Each specific allegation is set out below in the findings section. However,

for a quick reference, the Complainants made the following types of allegations against

I.  inappropriate comments and conduct to or about female staff regarding
pregnancy or plans to become pregnant;

II.  sexual harassment;
III.  disparaging comments/gossiping about staff;
1V.  anti-Indigenous commentary; and

V.  retaliatory conduct.

Allegations Against Matt Milovick

21.  Mr. Milovick is the Vice President, Administration & Finance. He was appointed to this position

on July 22, 2013. According to his resume, he has worked in a university setting since 1998.
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22. Mr. Milovick had several allegations made against him by four (4) individuals and we have set
them out in the categories below. Each allegation is considered on its own merits as set out in the findings

section. The following types of allegations were made against Mr. Milovick:

1. anti-Indigenous behaviour;
II.  inappropriate, sexist or aggressive conduct or statements to staff; and

IIl.  failing to properly investigate a complaint and properly guarding against
retaliation of that complainant.

Scope of the Investigation

23.  The “Complainants” are either individuals with complaints or individuals that are complaining on
behalf of others, all of whom are alleged to have experienced or witnessed this conduct while working at
TRU. Accordingly, as noted above, the investigation did not consider issues relating to any alleged
systemic discrimination or sexism by the University (for which we make no findings and would have

insufficient evidence to do so). We only considered the specific allegations raised.

24. Considering the foregoing, our mandate was to consider, based on the evidence gathered in the
investigation, whether on the balance of probabilities, the specific events reported by the Complainants
occurred and whether any of the actions or events that did occur constitute a breach of applicable policy

and/or the below referenced legislation.*

Complainants Reporting Conduct Directed Towards Others

25. Some of the allegations raised in this investigation were brought forward by Complainants who
did not personally experience the impugned conduct. Despite not having been directed towards the
respective Complainant, these allegations were properly considered within the scope of this investigation.
In this regard, we note paragraph 2.8 of TRU’s Respectful Workplace and Harassment Prevention Policy,

which provides, in part:

“la]ll members of the University Community are expected to report experienced or
observed discrimination or harassment that are incidents of within the scope of this policy”™

* It should be also noted that the scope of our investigation is limited to the witnesses and evidence that we reviewed
and does not provide a complete review of TRU, its policies, or its employees.
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and section 21 of the BC Human Rights Code, which allows representative complaints.
(emphasis added)

Indigenous Considerations

26.  Both Respondents are alleged to have engaged in anti-Indigenous commentary. In our analysis of
those allegations, we have considered the application of the United Nations Declaration on the Rights of
Indigenous Peoples, GA Res. 61/295, UN GAOR, 61st Sess., Supp. No 49 Vol III, UN Doc A/61/49
(2007) [“UNDRIP”]. We also note that TRU’s campuses are located on the traditional lands of the
Tk'emlaps te Secwépemc (Kamloops campus) and the T’exelc (Williams Lake campus) within
Secwépemc'ulucw, the traditional and unceded territory of the Secwépemc. The region also extends into
the territories of the St’at’imc, Nlaka’pamux, Nuxalk, Tsilhqot'in, Dakelh, and Syilx peoples.® About 10%

of TRU’s student population identifies as Indigenous.®

27. Between March 27 and June 30, 2019, TRU began the first of five stages for Envision TRU, a
vision statement for the University, which was adopted after extensive consultation with various

stakeholders in the region.’

28. TRU also advertises . itself with four core themes: student success, research, intercultural

understanding and sustainability.® It has an Intercultural Understanding Subcommittee, which is:

Responsible for reporting annually on mission fulfilment in relation to the core theme
Intercultural Understanding and advises Senate on matters related to intercultural,
international, and Indigenous initiatives that promote or impede intercultural
understanding, as well as methods for culturally responsive performance measurement. The
committee is a subcommittee of both the International Affairs Committee and Qelmiicw
Affairs Committee and has representation from Indigenous Education, TRU World, Faculty
of Student Development, Cplul 'kw ’ten, faculty, staff, and students—stakeholders who have
the authority, theoretical expertise, and experiential expertise to effectuate change.’

29, TRU aso enaecs I

5 https://www.tru.ca/indigenous.html

S https//www.tru.ca/indigenous/coyote.html, accessed on September 21, 2022

7 https://www.tru.ca/about/tru-mission-statement/envision.html, accessed on July 26, 2022

8 https://www.tru.ca/about/tru-mission-statement/themes.html, accessed July 26, 2022

2 https://www.tru.ca/about/tru-mission-statement/themes/intercultural-understanding.html, accessed on July 26, 2022
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Coyote Project

30.  TRU adopted the Coyote Project, a five-year project funded by $1,000,000 per year as a pan-
institutional program to accelerate Indigenization, with its impacts and legacies meant to be long-lasting.
The Indigenous story, Coyote Brings Food from the Upper World, forms the basis of the Coyote Project
at TRU.

31.  The Coyote Project includes providing sufficient funding to close identified educational
achievement gaps within one generation; improving education attainment levels and success rates;
developing culturally appropriate curricula; and protecting the right to Indigenous languages, including

the teaching of those languages and credit courses. '

32.  Each faculty at TRU has specific goals under the Coyote Project, with each faculty’s
Indigenization goals integrated under the banner of the Coyote Project. These goals include creating new
courses and programs, altering course content or curriculum, expanding research, Indigenizing support

services, hiring expertise and enhancing environments.'!

33. Simply put, TRU has an express goal of integrating Indigenous life and culture into TRU’s cultural,

social, monetary and educational identity. The allegations are reviewed with this context in mind.

Legal and Policy Framework for Alleged Anti-Indigenous Comments

34. We have reviewed the reports by the Complainants against a legal framework guided by the BC
Human Rights Tribunal (“BCHRT” or the “Tribunal”) as well as other provincial human rights tribunals,
courts (including the Supreme Court of Canada), UNDRIP, and relevant statutes, including the Human
Rights Code, RSBC 1996, ¢ 210 (“Code”) and the Workers Compensation Act, RSBC 2019, ¢ 1 (“WCA”).

35. We have also reviewed and considered the applicable TRU policies, including TRU’s Values and
Vision Plan, the Memorandum of Understanding between TRU and Tk’emlaps te Secwépemc (“TteS”),
and the Partnership Agreement dated April 5, 2021 between those two parties. In addition, we have
considered TRU’s Equity, Diversity and Inclusion Action Plan, TRU’s current Respectful Workplace and

10 https://www.tru.ca/indigenous/coyote.html, accessed September 21, 2022
' https://www.tru.ca/indigenous/coyote/goals.html, accessed September 21, 2022
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Harassment Prevention Policy (BRD 17-0), TRU’s Sexualized Violence Policy (BRD 25-0), TRU’s

Whistle Blower Policy (BRD 18-0) and where relevant, the historical versions of those documents.

36.  In addition to the foregoing, we have reviewed and considered the Coyote Project, TRU’s
acknowledgment and implementation of the Truth and Reconciliation Commission’s (“TRC”) of Canada
recommendations'? for educational institutions to act'® and the TRC’s call to fully adopt and implement

UNDRIP as the framework for reconciliation.

37. The Partnership Agreement specifically acknowledges Articles 21(1), 13(1), 14(1) & 23 of
UNDRIP and acknowledges that TRU’s main campus:

is situated on ancestral T k’emlupsemcdl’ecw and acknowledges that the Tléemlu’psemc have
an inherent right to education, including post-secondary education and will actively
collaborate with TteS in developing and implementing mutually beneficial and innovative
programs for the Tkemlipsemc.'*

38. It has been clearly established through the TRC that Canada’s relationship with and treatment of
Indigenous peoples has caused harm that is ongoing and impacts successive generations. A further
important component of the backdrop to this investigation is the University’s commitment to incorporating
UNDRIP and the TRC’s Calls to Action which are incorporated in TRU’s Values and Vision Plan. In
addition, TRU has implemented the Coyote project, with clear goals of inclusiveness and Indigenization.
In this context, there is a heightened and significant cultural sensitivity in which the Complainants’ reports

of discrimination must be considered.

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)

39.  UNDRIP has arguably applied to the laws of British Columbia since Canada first endorsed it on
November 12, 2010, and the above-referenced policies makes explicit TRU’s intention to apply its

principles. Accordingly, UNDRIP has been considered as part of the lens applied to the facts of this

12 https://www2.gov.bc.ca/assets/gov/british-columbians-our-goverments/indigenous-people/aboriginal-peoples-
documents/calls to action_english2.pdf, accessed August 2, 2022

13 https://www.tru.ca/indigenous/coyote/about.html, accessed August 2, 2022

14 See https://inside.tru.ca/wp-content/uploads/2021/04/TteS-TRU-Partnership-Agreement-Mar-02-202 1 -with-
President-Sign.pdf, accessed October 19, 2022
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investigation in respect of allegations of racism and any anti-Indigenous sentiment. TRU has adopted

UNDRIP and the recommendations as part of its community.

40.  The relevance of UNDRIP in Canada was discussed by the Canadian Human Rights Tribunal in
First Nations Child and Family Caring Society of Canada et al. v. Attorney General of Canada (for the
Minister of Indian and Northern Affairs Canada), 2016 CHRT 2 and the Tribunal confirmed “when
Canada endorsed [UNDRIP], it reaffirmed its commitment to ‘improve the well-being of Aboriginal

Canadians’.”

41. Several articles of UNDRIP are relevant to issues raised by the Complainants, as well as to the

interpretation of the Code and the WCA through a lens of reconciliation and anti-racism.

The BC Human Rights Code & Indigeneity

42.  The Code prohibits discrimination in employment because of Indigenous identity, race, colour and

sex (among other grounds). It states:

Discrimination in employment
13(1) A person must not
a) refuse to employ or refuse to continue to employ a person, or

b) discriminate against a person regarding employment or any term or condition
of employment

because of the Indigenous identity, race, colour, ancestry, place of origin, political belief,
religion, marital status, family status, physical or mental disability, sex, sexual orientation,
gender identity or expression, or age of that person or because that person has been
convicted of a criminal or summary conviction offence that is unrelated to the employment
or to the intended employment of that person.

15 Canada's Statement of Support on the United Nations Declaration on the Rights of Indigenous Peoples, November
12, 2010, online: Indigenous and Northern Affairs Canada http://www.aadnc-aandc.gc.ca>
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43. As noted by the B.C. Court of Appeal, a bare assertion of discriminatory conduct is not sufficient.'®

There must be more than speculation that discrimination has occurred. !’
44. To establish discrimination under the Code, the following factors must be established:

a. The complainant has a personal characteristic (or is perceived to have a
characteristic) protected under the Code;

b. The complainant experienced an adverse or negative effect [with respect to an
area protected by the Code]; and

c. The personal or protected characteristic was a factor in the adverse effect.’’

45.  Regarding the first element of this test, the protected personal characteristic (for example, race)
need only have been a factor in the respondent’s conduct or the impact of that conduct on the complainant.

Further, a complainant may complain on behalf of another person.

46.  There is no requirement to establish that a respondent intended to contravene the Code as a
prerequisite to finding that their conduct was discriminatory.'® Accordingly, courts have eliminated the
distinction between so-called “direct” and “indirect” discrimination, because that distinction is rooted in
the respondent’s intent; at this first stage of the analysis, the evidence is to be evaluated through the lens
of the complainant’s experiences and the adverse impact they are alleging. The Supreme Court of Canada
has noted that maintaining a distinction between direct and indirect discrimination may act to legitimize
systemic discrimination, because so-called neutral policies and practices can have an unjustifiable adverse

impact on a protected class of people.?’

47. The second component of the test set out above is dependent on the context; in this case, the
complainants must establish that they experienced a negative effect in the employment context. The
Tribunal has identified “a negative effect in the employment context” as including: refusing to hire;

denying a promotion; discipline; denying benefits; refusing to return someone to work; harassment based

16 Chen v. Surrey (City), 2015 BCCA 57 at para. 31

7 Middlemiss v. Norske Canada Lid., 2002 BCHRT 5; Giesbrecht v. Pacific Marine Contracting and another, 2018
BCHRT 145; Helm v. RBC Life Insurance Co., 2013 BCHRT 282

'8 Moore v. British Columbia (Education), 2012 SCC 61 [“Moore™] at para. 33.

1 Code at section 2.

2 Moore at paras. 58-63.
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on a personal characteristic that negatively affects the work environment or leads to negative job-related

consequences; and ending employment.?!

48.  The third component of the test — the connection between the adverse effect and the protected
characteristic — is typically the most difficult to establish. Whether a protected characteristic is a factor in
an adverse treatment is largely a question of fact. In Vancouver Area Network of Drug Users v. Downtown

Vancouver Business Improvement Association, 2018 BCCA 132, leave to appeal refused, [2018] S.C.C.A.

No. 226 at para. 62, the Court described the required connection as follows:

o1

... Courts have recognized the equivalency of such words as "connection”, "factor", "nexus”,
and "link" in describing the association that must exist between adverse treatment and
prohibited grounds of discrimination. On occasion, they have also used the language of
"causation”... discussion of "causation" is generally best avoided, lest it be confused with
the concept of "causation" in other areas of the law, which may involve "but for" tests and
may import issues of the exclusivity, proximity, or dominance of a cause. The link required
to found a claim under the Code need not satisfy the usual criteria that we associate with
causation in other areas of the law. According to the caselaw, the adverse treatment must
be "based in part” on the protected characteristics, or, the protected ground "need only
have contributed to" the discriminatory acts. While this is not the strict causation applied
in cases of civil liability, this language does describe an attenuated form of causation. This
is what the Code means when it uses the words "because of".

Reasonable Inference of Racism

49.  The BCHRT remarked on the difficulty of proving racism in Mezghrani v. Canada Youth Orange
Network (CYONI) (No. 2), 2006 BCHRT 60, and noted that racial discrimination “is frequently subtle”
and “direct evidence of racial discrimination is rarely available”, such that the discrimination “must often
be inferred from the conduct in issue.” According to the BCHRT’s recently published report, Expanding
Our Vision: Cultural Equality & Indigenous Peoples’ Human Rights, “the burden of proof may be well

beyond the capabilities of individual Indigenous complainants.”??

50. While inferences are permitted, “the subtlety of prejudice does not transform it into a presumption

of prejudice under the Code™: Student A v. Institutional Respondent and others, 2017 BCHRT 13 at para.

21 A separate policy breach may arise distinct from discrimination under the Code.
22 Ardith Walpetko We’dalx Walkem, QC, Expanding Our Vision: Cultural Equality & Indigenous Peoples” Human
Rights (2019) [“Expanding Our Vision”] at 30.
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94.23 Any inference of discrimination must be rooted in the objective evidence of a particular case.?

In Francis v. BC Ministry of Justice (No. 3), 2019 BCHRT 136 at para. 283, the Tribunal stated:

However, that is not the end of the analysis. I accept the Respondent's argument that there
must be objective evidence from which any such reasonable inferences can be drawn. It is
not_enough that Francis_subjectively believed or perceived that he had been treated
adversely because of his race. Rather, his belief must be that of a reasonably objective
observer. In short, a finding that engages s. 13 of the Code must be based on objective
evidence and established on a balance of probabilities. (emphasis added)

51. Regarding what is a “reasonably objective observer”, the Tribunal further stated “[e]stablishing
what constitutes a reasonably objective observer in the context of race discrimination cases is challenging.
There are ‘no bright lines’ in cases where discrimination must be proven by circumstantial evidence, and
these cases are often ‘difficult’ and ‘nuanced’: Shaw v. Phipps, 2010 ONSC 3884 [71 C.H.R.R D/168];
aff’d 2012 ONCA 155 [75 C.H.R.R. D/246]; cited with approval in Brar?, infra, para. 716.°2¢

52.  In terms of the standard required to prove an allegation of discrimination including harassment,
courts, tribunals and adjudicators have held that the allegations must be established on a balance of
probabilities. This was confirmed by the Supreme Court of Canada which explained “the only practical
way in which to reach a factual conclusion in a civil case is to decide whether it is more likely than not

that the event occurred.”?’

53. Establishing the evidence on a balance of probabilities means that the standard of proof requires
that the inference be more probable than not; however, it need not be the only other rational explanation:
Vestad v. Seashell Ventures Inc, 2001 BCHRT 38 at para. 44; Campbell v. Vancouver Police Board (No.
4),2019 BCHRT 275 at para. 103. A respondent may rebut an inference of discrimination by providing a
reasonable non-discriminatory explanation for their conduct: Probyn v. Vernon Dodge Jeep, 2012

BCHRT 87 at para. 28.

54.  The Tribunal has stated that discrimination may, in some cases, “only reveal itself gradually over

a series of events.” See, for example, Gichuru v. Pallai (No. 2), 2010 BCHRT 125 at para. 95 and Ibrahim

B Richardson v. Great Canadian Casinos and another, 2019 BCHRT 265 at para. 144

2 Bombardier at para. 88; Batson-Dottin v. Forensic Psychiatric Hospital (No. 2), 2018 BCHRT 246 at para. 82.
25 Brar v. British Columbia Veterinary Medical Assn. (No. 22),2015 BCHRT 151 [ 82 C.H.R.R. D/104]

2 Francis v. BC Ministry of Justice (No. 3), 2019 BCHRT 136 at para. 284

Y F.H. v. McDougall, 2008 SCC 53
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v. Intercon Security Ltd., 2007 BCHRT 201 at paras. 71-80. It has also indicated that context is important

to the analysis.

55.  In Francis, supra (at para. 284) the Tribunal noted that a contextual examination of all relevant
circumstances is often required to identify the ‘subtle scent of discrimination’: Kennedy v. British
Columbia (Energy and Mines) (No. 4),2000 BCHRT 60 [39 C.H.R.R. D/42], para. 168. For example, one
such contextual circumstance is any historical disadvantage experienced by the group: Mezghrani v.

Canada Youth Orange Network Inc. (CYONI) (No. 2),2006 BCHRT 60 [CHRR Doc. 06-066], para. 28.

56.  Social context is not in and of itself enough to make a finding. In Campbell v. Vancouver Police

Board (No. 4),2019 BCHRT 275 at paras. 104-105, the Tribunal noted:

... indeed it is undisputed, that the social context of this interaction is not enough, on its own,
to prove that Ms. Campbell was discriminated against. In other words, the fact that she is
Indigenous and had an adverse encounter with the police does not mean that she was
discriminated against.

That said, the facts of this complaint — like many race-based complaints — can only be
properly understood within their broader social context: Campbell, supra at paras. 16-19.
In large part, this is because:

Individual acts themselves may be ambiguous or explained away, but when viewed as part
of the larger picture and with an appropriate understanding of how racial discrimination
takes place, may lead to an inference that racial discrimination was a factor in the treatment
an individual received.

[Ontario Human Rights Commission, Policy and Guidelines on Racism and Racial
Discrimination (2005)] at p 21

To this I add that a proper understanding of the social context may support a finding that
an individual has experienced a race-based adverse impact.

Legal and Policy Framework for Alleged Sexual Harassment Complaints

57. Sexual harassment, as a form of sex discrimination, is prohibited in the workplace under section 8
of the Code. Much of the foundational law for discrimination remains the same, no matter the type of
discrimination that occurs. However, we set out some relevant principles below regarding sexual

discrimination as there are important additions.

58.  The Supreme Court of Canada set out the test for sexual harassment in the seminal case of Janzen

v. Platy Enterprises Ltd., [1989] 1 S.C.R. 1252. The Court provided a non-exhaustive definition of sexual
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harassment as “unwelcome conduct of a sexual nature that is detrimental to the work environment”. It

stated:

Without seeking to provide an exhaustive definition of the term, I am of the view that sexual
harassment in the workplace may be broadly defined as unwelcome conduct of a sexual
nature that detrimentally affects the work environment or leads to adverse job-related
consequences for the victims of the harassment.

59. In the case of Mahmoodi v Dutton 1999 BCHRT 56, affirmed, 2001 CarswellBC 2016 (B.C.S.C.),
a decision by the BCHRT and upheld upon judicial review by the BC Supreme Court, the Tribunal
discussed how to determine whether conduct of a sexual nature was “unwelcome”. It held that such a
determination requires an objective assessment of whether “it is reasondble to conclude that a reasonable

person would have recognized the conduct as unwelcome in the circumstances.”

60. Sexual harassment and sexualized violence vary in severity and form. The BCHRT, in Mahmoodli,
confirmed that conduct falling within the definition of sexual harassment may be physical or
psychological, overt or subtle, and may include verbal innuendoes, affectionate gestures, repeated social
invitations, and unwelcome flirting, in addition to more blatant conduct such as leering, grabbing, or

sexual assault.

61. It is not necessary for a complainant to expressly object to the conduct. The law recognizes that a
person’s behaviour “may be tolerated and yet unwelcome at the same time”: Walker v. Sashmasters and
another, 2018 BCHRT 95; Mahmoodi, paragraph 141. In Canada (Human Rights Commission) v. Canada
(Armed Forces), 167 F.T.R. 216,34 C.H.R.R. D/140 the Court stated, “in order to determine if the conduct

is welcome or unwelcome... the proper inquiry will not require a verbal ‘no’ in all cases.”
62. Further, the BCHRT noted:

... The reasons for submitting to conduct may be closely related to the poWer differential
between the parties and the implied understanding that lack of co-operation could result in
some form of disadvantage.

63. Gender-based insults or sexist remarks, as well as comments about a person’s looks, dress,
appearance or sexual habits may, depending on the circumstances, constitute sexual harassment (see

Arjun P. Aggarwal’s book, Sexual Harassment in the Workplace, (1992), 2nd edition, Butterworths

28 Dupuis v. British Columbia (Ministry of Forests), 1993 CanLH 16472 (BC HRT) at para 141
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Canada Ltd. at page 11; Lobzun v. Dover Arms Neighbourhood Public House Ltd. (unreported) March 13,
1996, B.C.C.H.R.; Egolfv. Donald Watson and 4140 Sales Ltd. doing business as Japan Camera Centre
One Hour Photo (1995), 23 C.H.R.R. D/4 at D/15 (B.C.C.H.R.) and Shaw v. Levac Supply Ltd. and Roger
Levac and Herb Robertson (1991), 14 C.H.R.R. D/36 (Ont. Bd. Inq.)).

64. As indicated above, there need not be a pattern of behaviour to establish sexual harassment. The
law is clear: a single event may be sufficient in certain circumstances to establish harassment. When
considering a claim of harassment under the Code, the BCHRT applies an objective test to determine

whether the conduct constitutes sexual harassment.

65. Similarly, a complaint does not need to be made immediately after an event. Aggarwal states that
courts have accepted that there may be valid reasons why there was delay before a victim or survivor was
comfortable enough to report incidents of harassment. He describes the concerns of those who have been

harassed:

Chapter 4
Taking Legal Action — A Predicament for the Victim
Victim’s Reluctance to Complain

A woman faced with unwanted and unsolicited sexual advances may feel confused, as well
as frustrated and angry. She may not know how to react to the situation. She may think:
Should I confront the harasser? Should I tell my [partner]? Should I discuss it with fellow
employees? Should I complain to the employer (the boss of the harasser, if any)? If I tell
them, how will they react? Would they believe me? Would they say I invited it myself? Would
I be labelled a troublemaker? Would they make my life hell on the job? What if I am fired?
Where would I get another job? I have to have a job to make ends meet.

These fears may hound her into keeping her mouth shut. Typically, in such cases, she will
suffer the humiliation and harassment silently as long as she can, and then she will quietly
quit. These fears are not imaginary, they are real. When harassment occurs, often the
woman is unsure whether a real injustice has been committed, for the aggressor may make
light of it or pretend that she initiated the encounter.

66. In The Employee v. The University and another (No. 2),2020 BCHRT 12 the BCHRT summarized
these principles outlining the following three “myths and stereotypes” which must not be considered when

analyzing whether alleged sexual harassment is welcome:

[177] [identify three myths and stereotypes that do not factor in my analysis.
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67.
be “because of [a person’s] sex”, as that is a strict standard not to be applied to human rights cases. It

[178] First, the lack of protest does not factor in my analysis. I reject the argument that
evidence of protest is required to establish the unwelcomeness of conduct. That the
Employee and the Faculty Member continued to work together productively for another
three months after the incident, or that the Employee did not tell the Faculty Member that
she did not want to continue working with him, is not determinative. It is not necessary for
a complainant to expressly object to the conduct and the law recognizes that a person’s
behaviour “may be tolerated and yet unwelcome at the same time”’: Mahmoodi, para. 141.

[179] Second, the delay in reporting does not factor in my analysis. I reject the argument
that evidence of early reporting is required to establish unwelcomeness. I acknowledge that
non-reporting is a stereotype that privileges complainants who resist and report
immediately. That the Employee waited more than three months before reporting the
comment to Ms. A is not a fact that goes against my finding that the conduct was unwelcome.
A person may choose not to report for a variety of reasons including fear of negative job-
related consequences, not being believed, attacks on their reputation, or the difficult nature
of the investigations: Hastie. In this case, the Employee testified that she was advised by her
union not to report the incident until she successfully completed probation because of fears
of being fired. That she acted on this advice should not be held against her. After she
completed probation, the further delay was due to Ms. A being on vacation.

[180] Third, participation in prior behaviour does not factor in my analysis. I reject the
argument that the Employee engaged in a pattern of behaviour with the Faculty Member
that invited his comment. The Employee and the Faculty Member willingly engaged in
conversations about their values and interests, which they both agreed strengthened their
working relationship. In my view, that they were friendly and had these conversations does
not suggest a pattern of consent to engage in a romantic relationship. It also does not
support a finding that the Employee welcomed the conduct, that she is less worthy of belief,
or that it is unreasonable to know that the conduct would be unwelcome.”

Since sexual harassment is a form of discrimination, conduct of a sexual nature is not required to

need only be a factor. *°

68.
however not every negative incident that is connected to sex will be discriminatory harassment contrary
to the Code.®! The framework of Pardo v. School District No. 43, 2003 BCHRT 71 is the appropriate

model for consideration of adverse consequences where there is a single event. The Pardo factors were

A single event, depending on the facts, may be sufficient to constitute discrimination conduct,

considered recently by the Tribunal in 20203

PParas 177-180.

3 Hodgson v. Coast Storage and Containers, 2020 BCHRT 55, at para 51.

3! Hadzic v. Pizza Hut Canada [1999] BCHRTD No. 44 at para 33

32 The Employee v. The University and another (Ne.2), 2020 BCHRT 12 at para 12
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a. the egregiousness or virulence of the comment;

b. the nature of the relationship between the involved parties;
c. the context in which the comment was made;

d. whether an apology was offered; and

e. whether or not the recipient of the comment was a member of a group
historically discriminated against.

Poisoned or Toxic Work Environment in respect of Indigeneity and Sexual
Harassment

69. We have also considered the concept of a poisoned work environment on both aspects of alleged

discrimination.

70. In some cases, sexual harassment is sexually related conduct that is hostile, intimidating, or
offensive to the employee, but nonetheless has no direct link to any tangible benefit or harm, i.e., it is not
a quid pro quo situation. Rather, this annoying conduct creates a bothersome or poisoned environment.
As such, the notion that there must be an overt sexual “proposition” relies on historically narrow
understandings of sexual harassment as sexual advances rather than the broader definition set out in

Mahmoodi and potentially expanded upon further in MacDonald. >

71.  In Brar, supra, the Tribunal identified several factors that might constitute a poisoned work

environment, including:

a. Even a single statement or incident, if sufficiently serious or substantial, can
have an impact on a racialized person by creating a poisoned environment.

b. A poisoned environment is based on the nature of the comments or conduct and
the impact of these on an individual rather than on the number of times the
behaviour occurs. As mentioned earlier, even a single egregious incident can be
sufficient to create a poisoned environment.

c. A poisoned environment can be created by the comments or actions of any
person, regardless of his or her position of authority or status in a given
environment.

33 Bethany Hastie, "Assessing Sexually Harassing Conduct in the Workplace: An Analysis of BC Human Rights
Tribunal Decisions in 2010-16" (2019) 31:2 CIWL 293).
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d. Behaviour need not be directed at any one individual in order to create a
poisoned environment. Moreover, a person can experience a poisoned
environment even if he or she is not a member of the racialized group that is the
target. (at para. 741)

72.  The Tribunal also added the following about a toxic work environment:

...A4 toxic or poisoned work environment is one where discrimination or harassment on a
prohibited ground becomes a part of a person’s workplace: Vanderputten v. Seydaco
Packaging Corp, 2012 HRTO 1977 at para. 63...

73. Subjective feelings or even genuinely held beliefs are insufficient to discharge this onus. There
must be evidence that the objective reasonable bystander would support the conclusion that a poisoned
workplace environment had been created: General Motors of Canada Limited v. Johnson, 2013 ONCA

502 at para. 66.%

74.  The court has also addressed the issue of a toxic work environment as it relates to alleged sexual

misconduct, outlining the following obligations of an employer:

[an] employer has a broader responsibility to ensure that the work environment does not
otherwise become so hostile, embarrassing or forbidding as to have the same effect.” An
employer has a duty “to see that the work atmosphere is conducive to the well-being of its
employees.’

75. Management personnel who know, or ought to know, of the existence of a poisoned atmosphere
but permit it to continue thereby discriminate against affected employees, even if they themselves are not
involved in the production of that atmosphere: Kinexus Bioinformatics Corp. v. Asad, 2010 BCSC 33;
Ghosh v. Domglas Inc. (No.2) (1992), 17 C.H.R.R. D/216 at para. 76 (Ont. Bd. In.).

Microaggressions

76. “Microaggression” is a relatively new term used to describe “the subtle, mostly nondeliberate
biases and marginalizations that ultimately [add] up fo serious assaults”*®; these covert instances of
discrimination are targeted at individuals from marginalized groups, are chronic and can occur daily.?” In

some contexts, these experiences of marginalized people are understood as racial profiling, such as when

34 Jones v. BC Clinical and Support Services Society and Riuit Danois, 2020 BCHRT 99
3 Baraty v. Wellons 2019 BCSC 33

3¢ Expanding Our Vision, supra at 20-21,

37 Ibid.
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an Indigenous person is followed or stopped by staff or security in a store — sometimes referred to as

2938

“shopping while Indigenous””® — or a Black person is pulled over by police for no clear reason, an

experience described in the U.S. as “driving while Black”.*®

77.  The subtle and everyday nature of microaggressions can make them difficult to identify, especially
for a person who has not had firsthand experience of systemic discrimination to draw upon. The Expanding

Our Vision report offers three types of microaggressions and examples at page 21 to assist us:

In the American Indian context, “micro-discriminations’ are more commonly referred to
“microaggressions” which are chronic and covert: “They are defined as ‘events involving
discrimination, racism, and daily hassles that are targeted at individuals from diverse racial
and ethnic groups.’ Microaggressions are chronic and can occur on a daily basis.” Wing
Sue and his colleagues identify three types of microaggressions, with Indigenous examples
added:

Microinsults: “communications that convey rudeness and insensitivity and demean a
person’s racial heritage” (i.e. eye rolling),

Microinvalidations.: “‘communications that exclude, negate or nullify the psychological
thoughts, feelings, or experiential reality of a person of color” (i.e. “I don’t see colour”
which denies the experiences of racialized people, or asking if someone is “really
Indigenous”); and

Microassaults: “explicit racial derogation[s] characterized primarily by a verbal or
nonverbal attack meant to hurt the intended victim” (i.e. avoiding people of a particular
race, associating Indigenous Peoples with aggressive imagery, alcohol use or theft).

Retaliation Under the Code

78.  We take guidance from the test for determining retaliation under the Code as set out in the case of
Bissonnette v. Sooke School District No. 62,2006 BCHRT 447 (B.C. Human Rights Trib.), para. 19, and
clarified by the B.C. Court of Appeal in Gichuru v. Pallai, 2018 BCCA 78 at para. 58. Therein, the B.C.

Court of Appeal set out the following criteria for assessing a complaint of retaliation:

To establish a complaint [of retaliation], a complainant must show the following on a
balance of probabilities:

%8 Ibid.

3 See for example, Commission des droits de la personne et des droits de la jeunesse (DeBellefeuille) c. Ville de
Longueuil, 2020 QCTDP 21 at para 210. It is worth noting that this term has gained wider exposure since the Black
Lives Matter movement.
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A previous complaint has been made under the Code and that the respondent was aware of
the complaint.

The respondent engaged in or threatened to engage in the conduct described in s. 43 (e.g.,
evicted, discharged, intimidated, etc.).

There is a sufficient connection between the impugned conduct and the previous complaint.
This connection may be established by proving that the respondent intended to retaliate, or
may be inferred where the respondent can reasonably have been perceived to have engaged
in that conduct in retaliation, with the element of reasonable perception being assessed from
the point of view of a reasonable complainant, apprised of the facts, at the time of the
impugned conduct. (emphasis added)

79.  The timing of an alleged retaliatory action may create a reasonable inference of retaliation if an

explanation is not provided:

[103] At its highest, I could find that Mr. Gichuru’s human rights complaint, civil suits,
and complaints about and against Mr. Pallai, other tenants and neighbours indicated to
Mpr. Pallai that Mr. Gichuru was not happy in his residence at the Highlander. These
circumstances existed but did not bear a causal connection with the Eviction Notice. I find
that, but for the marital discord, Mr. Pallai would not have had Mr. Gichuru served with
an Eviction Notice. Although the timing of the Eviction Notice points to possible retaliation,
a reasonable complainant, apprised of the facts, including Mr. Pallai’s explanation for the
eviction, would not perceive the eviction as retaliation.”’

80. Under the Code, as noted above, an employer is obligated to respond reasonably and appropriately
to complaints of discrimination, which includes a duty to investigate (Jamal v. TransLink Security
Management and another (No. 2),2020 BCHRT 146 at para 106). A failure to appropriately or reasonably
investigate can, on its own, amount to discrimination “regardless of whether the underlying conduct
subject to the investigation is found to be discriminatory” (Employee v. The University and another (No.
2),2020 BCHRT 12). Factors that may be considered by the Tribunal in determining whether an employer
has properly discharged this duty include:

(1) Awareness of issues of discrimination/harassment, Policy, Complaint Mechanism and
Training: Was there an awareness of issues of discrimination and harassment in the
workplace at the time of the incident? Was there a suitable anti-discrimination/harassment
policy? Was there a proper complaint mechanism in place? Was adequate training given to
management and employees;

4 Gichuru v. Pallai, 2012 BCHRT 327, affirmed Gichuru v. Pallai, 2018 BCCA 78
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(2) Post-Complaint: Seriousness, Promptness, Taking Care of its Employee, Investigation
and Action. Once an internal complaint was made, did the employer treat it seriously? Did
it deal with the matter promptly and sensitively? Did it reasonably investigate and act; and

(3) Resolution of the Complaint (including providing the Complainant with a Healthy Work
Environment) and Communication. Did the employer provide a reasonable resolution in
the Circumstances? If the complainant chose to return to work, could the employer provide
her/him with a healthy, discrimination-free work environment? Did it communicate its
findings and actions to the complainant?

81. Case law also outlines that following reasonable legal advice is a factor in determining whether

appropriate action was taken:

Laskowska v. Marineland of Canada Inc., 2005 HRTO 30 (Ont. Human Rights Trib.), para.
53% states:

... There is little from the BCHRT that deals specifically with how/if legal advice interacts
with this responsibility. In The Sales Associate v. Aurora Biomed Inc. and others (No. 3),
2021 BCHRT 5, the Tribunal explains that ignorance of the law with respect to an employer
receiving a complaint is not a defence, but in the context of an employer who did not seek
out legal advice. Here, the failure to seek advice weighs against the reasonableness of the
employer’s actions (at paras 128-129):

128 I accept Ms. Liang's evidence that this was the first time she or Ms. Jang had
encountered a situation like this. ...it was incumbent on them as employers to educate
themselves properly about their legal obligations under the Code. Dr. Liang repeatedly
emphasised that the company always follows "labour laws", while at the same time the
Respondents testified that they were completely unaware of the Human Rights Code or this
Tribunal until this complaint. In fact, the Code is a very important part of this province's
laws governing employment and ignorance of those laws is no defence to a complaint of
discrimination.

129 Given their unfamiliarity with these issues, the Respondents should have sought
advice or done some research about how to respond appropriately to the type of concerns
the Sales Associate was raising. They did neither of those things. Instead, Ms. Liang and
Ms. Jang crafted a plan that, while maybe well-meaning, was insensitive and inappropriate

82.  The Tribunal has dealt specifically with faulty legal advice, but only with respect to where

erroneous legal advice has led to procedural faults, like the late filing of applications:

49 .. the case law requires that the complainant obtain legal advice in a timely way,
provide some evidence about the nature of the advice and their detrimental reliance thereon,
and demonstrate diligence in filing despite that advice. While identification of the lawyer is
not essential, it would usually be prudent for a complainant seeking an extension of time to

41 Cited in Beharrell v. EVL Nursery Lid., 2018 BCHRT 62 at para. 24
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provide as much information as possible about the advice received including the identity of

the lawyer and how the advice factored into the timing of the complaint.*
83.  These principles are clearly not directly applicable to legal advice regarding an investigation, but
the requirements to provide as much information as possible about the advice, demonstrate diligence
despite the advice, and establish how the advice factored into the alleged deficiency could be applied more

broadly.

84. Outside the context of the BCHRT, the topic of reliance on erroneous legal advice has been
discussed at various levels and in various contexts. In Blair v. Consolidated Enfield Corp.,[199514 S.C.R.
5, the Supreme Court of Canada found that, though a chairman of a corporation had acted in a legally
incorrect way, he did so in good faith and in reasonable reliance of legal advice and was entitled to

indemnification (paras 58, 65, 70):

38 “How does reliance on legal advice support a claim for indemnification under s.
136(1)? At the outset, I note my agreement with the position of the Court of Appeal that
mere de facto reliance on legal advice will not guarantee indemnification. However,
reliance that is reasonable and in good faith will establish that a director or officer acted
"honestly and in good faith with a view to the best interests of the corporation”. In the instant
appeal, Blair's reliance on Osler's advice was both reasonable and in good faith.

65 I note that the case law cited by the appellant establishes that reliance on counsel's
advice (even if it leads to a deleterious result) will strongly militate against a finding of
mala fides or fiduciary breach, such a finding being necessary to disentitle one from
indemnification.

70 ...it should be remembered that Blair, a layperson, could not have been expected to
be suspicious about advice that, prima facie, appeared legitimate and came from Enfield's
own corporate counsel. I would affirm the Court of Appeal’s finding that the advice given
by Osler [the law firm] and followed by Blair would, to a layperson in Blair's circumstances
(and with his business experience), have been "ostensibly credible” (p. 801). He thereby
acted in accordance with the duties he owed.

85. Or in Dockside Brewing Co. v. Strata Plan LMS 3837, 2007 BCCA 183, where the BCCA cites
Blair in the context of Strata Council Members violating conflict of interest provisions, despite receiving

legal advice:

42 The Parent obo the Child v. The School District, 2020 BCCA 333
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72 The Supreme Court found (at para. 58) that in the circumstances, Mr. Blair had acted
reasonably and in good faith in relying on the advice of corporate counsel...

73 The appellants cannot make the same claim to good faith reliance on the advice of
their lawyers. It may be accepted that, as laypersons, they would not necessarily have been
suspicious about the substance of the advice... But as members of a strata council, which is
charged with the responsibility to manage and supervise the affairs of the strata corporation
in the best interests of the strata corporation, they cannot be excused from ignoring all of
the contrary arguments, advice, and court orders that demonstrated that they and their
lawyers were acting in a conflict of interest ... the members of the strata council cannot
reasonably claim that they acted "honestly and in good faith" in relying on the advice of
those same lawyers to defend the claim against them that they acted in a conflict of interest.

86.  Orin the context of reliance on legal advice as a defence to a regulatory proceeding in Crown Hill

Capital Corp., Re, 2013 ONSEC 32:

152 Accordingly, reliance on legal advice must be in good faith and must be reasonable
in the circumstances. Reliance on legal advice is not reasonable where the reliance is not
Sfully informed or the advice is not credible. Further, reliance on legal advice may not be
reasonable where the legal counsel giving the advice has a material conflict of interest.

153 As noted above, if CHCC relied in good faith on Stikeman legal advice in entering
into the transactions Staff challenges, that reliance is not a legal defence to Staff's
allegations. However, if that reliance was reasonable, it is evidence that (i) supports the
submission that CHCC acted in good faith and with due care in connection with the conduct
sheltered by the legal advice; (ii) is a relevant consideration in imposing any sanctions in
respect of the Respondents' conduct, and (iii) is a relevant consideration in determining
whether the Respondents' conduct was contrary fto the public interest.

Retaliation under the WCA

87. Retaliation under the WCA has similar considerations as under the Code:

Under the Act, retaliation is a discriminatory action and is prohibited. Sections 150-152 of
the Act state: Division 6 — Prohibition Against Discriminatory Action

Actions that are considered discriminatory

150 (1)For the purposes of this Division, "discriminatory action” includes any act or
omission by an employer or union, or a person acting on behalf of an employer or union,

that adversely affects a worker with respect to any term or condition of employment, or of
membership in a union.

(2)Without restricting subsection (1), discriminatory action includes

(a)suspension, lay-off or dismissal,
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(b)demotion or loss of opportunity for promotion,

(c)transfer of duties, change of location of workplace, reduction in wages or change in
working hours,

(d)coercion or intimidation,

(e)imposition of any discipline, reprimand or other penalty, and
(Hthe discontinuation or elimination of the job of the worker.
Discrimination against workers prohibited

151 An employer or union, or a person acting on behalf of an employer or union, must not
take or threaten discriminatory action against a worker

(a)for exercising any right or carrying out any duty in accordance with this Part, the
regulations or an applicable order,

(b)for the reason that the worker has testified or is about to testify in any matter, inquiry or
proceeding under this Act or the Coroners Act on an issue related to occupational health
and safety or occupational environment, or

(c)for the reason that the worker has given any information regarding conditions affecting
the occupational health or safety or occupational environment of that worker or any other
worker to

(i)an employer or person acting on behalf of an employer,
(ii)another worker or a union representing a worker, or
(iii)an officer or any other person concerned with the administration of this Part.

88. In the Workers’ Compensation Appeal Tribunal’s (“WCAT”) Decision A1604017%, Vice-Chair
Pendray stated:

[34] ... The test to determine whether an employer has engaged in unlawful discriminatory
action against a worker contrary to section 151 of the Act has four (4) elements.

[35] First, the worker must suffer the kind of negative employment consequences described
in section 150 of the Act. Second, the worker must have engaged in the type of safety
activities protected under section 151 of the Act. Third, there must be a causal connection
between the negative employment consequence and the safety activity in question. If the
worker succeeds in establishing these three elements, he or she is said to have demonstrated
a prima facie or basic case of prohibited discriminatory action. This is not an onerous task.

3 41604017 (Re), 2016 CanLlII 154701 (BC WCAT)
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[36] Where a worker is able to demonstrate a prima facie or basic case of discriminatory
action, it falls on the employer to disprove this case, as required by subsection 152(3) of the
Act. This is the fourth element of the enquiry.

[37] In assessing the employer’s motivation, the “taint” principle is applied. This principle
essentially recognizes that there may be multiple reasons behind an employer’s decision to
discipline or terminate a worker. However, if any part of the employer’s reasoning is related
fo any of the impermissible anti-safety attitudes described in section 151 of the Act, the
employer’s actions will generally be considered to amount to discrimination within the
meaning of that section.

[38] The reasons for adopting a “taint” principle and the effect of this principle were
discussed at length by the former Appeal Division in AD-2002-0458, dated February 21,
2002. I agree with the Appeal Division’s analysis and adopt it as my own. In particular, 1
note the following statements from paragraphs 71 and 83, respectively of that decision:

* There is no doubt that the taint theory makes it more difficult for the employer to discharge
its burden under Section 152(3). The employer must demonstrate that its reasons for taking
action against the worker were not related to any of the prohibited grounds in Section 151.
This means that the employer cannot shield itself by pointing to proper cause, or what may
be a valid business reason for the impugned conduct, where there is also evidence of a
prohibited action.... The taint theory stands for the proposition that safety considerations
need not be the only or dominant

89.  Workplace safety is mandated by the WCA, requiring employers to take all reasonable steps in the
circumstances to ensure the health and safety of its workers and that includes preventing where possible

and addressing claims of retaliation.**

Retaliation under the Respectful Workplace and Harassment Prevention Policy
90.  Under the Respectful Workplace and Harassment Prevention Policy, the Responsible officer is

responsible. This Policy defines this position as:

Responsible officer — The University official who may carry out one or more of the
Sfollowing roles within the terms of this policy:

a) decide whether the policy has been violated,
b) make recommendations or decisions regarding remedies or discipline;

¢) assume the role of complainant to initiate an investigation,

* See Section 21 Workers Compensation Act [RSBC 2019] Chapter 1
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d) initiate interim measures.

91.  The Respectful Workplace and Harassment Prevention Policy states:

10.3  If the responsible officer for the respondent finds that the complaint was frivolous,
vexatious or malicious he/she will take steps to appropriately address this conduct, which
may include disciplinary action for the complainant. Except for complaints that are frivilous
[sic], vexatious or malicious, there will be no retaliation by any member of the University
Community against a complainant for bringing a complaint.

Personal Harassment and Bullying under the WCA

92.  Supervisors must ensure the health and safety of all workers under their direct supervision, be
knowledgeable about Occupational Health and Safety (“OHS”) provisions and regulations applicable to
the work being supervised and comply with OHS provisions, regulations and applicable
policies®including those set out in the 2013 Board of Directors Resolution regarding Workplace Bullying

and Harassment Policies.* It defines bullying and harassment as follows:

a. includes any inappropriate conduct or comment by a person towards a worker
that the person knew or reasonably ought to have known would cause that
worker to be humiliated or intimidated, but

b. excludes any reasonable action taken by an employer or supervisor relating to
the management and direction of workers or the place of employment.
93.  The Resolution requires the employer take reasonable steps to address the possibility of
harassment, including minimizing harassment, developing and implementing procedures, training, and

not engaging in bulling or harassing conduct. The Resolution defines the reasonable steps as follows:

Black’s Law Dictionary, Ninth Edition defines a reasonable person as follows:

“...a person who exercises the degree of attention, knowledge, intelligence, and judgment
that society requires of its members for the protection of their own and of others’ interests.
The reasonable person acts sensibly, does things without serious delay, and takes proper
but not excessive precautions...”

4 See Section 23 Workers Compensation Act [RSBC 2019] Chapter 1
% British Columbia, WorkSafeBC, Occupational Health and Safety Regulation Policies, D3-115-2, D3-116-1, and D
117-2
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94.
mistreatment. Indeed, courts and arbitrators have long agreed that depending on the circumstances of a

matter, a single event if egregious enough may constitute harassment. Furthermore, harassment may occur

WorkSafeBC’s definition does not require an abuse of power, misuse of authority or a pattern of

where there is no power imbalance between the parties.

95.

WorkSafeBC Practice Directive #C3-3 (Interim) sets out clarification on the interpretation of

bullying and harassment:

96.

the legitimate exercise of managerial action as compared to harassment. This is known as the “labour

Interpersonal conflicts between a worker and co-workers, supervisors or customers are not
generally considered significant unless the conflict results in behavior that is considered
threatening or abusive.

Not all interpersonal conflict or conduct that is rude or thoughtless will be considered
abusive behaviour. Each case will need to be investigated to determine the details and
nature of the interpersonal conflict. However, conduct that is determined to be threatening
or abusive is considered a significant work-related stressor.

In the decision, 47901824 (Re), 2020 CanL.Il 47344 (BC WCAT), Vice Chair Thomson discussed

relations exclusion™:

Section 135(1)(c) provides that there is no entitlement for compensation if the mental
disorder is caused by a decision of the worker’s employer relating to the worker’s
employment. The Act provides a list of examples of such decisions including changing work
to be performed, working conditions, discipline and termination of employment. The policy
explains that this list is not exhaustive.

The practice directive provides further guidance. It explains that there may be situations
that fall outside these “routine” employment issues that give rise to a compensable mental
disorder, such as targeted harassment or another traumatic workplace event. An employer
has the prerogative to make decisions regarding the management of the employment
relationship. This does not mean that decisions can be communicated in any fashion.
However, the fact that the decisions were communicated in a manner that was upsetting to
the worker is not demonstrative. The practice directive says that heated exchanges or
emotional conflicts are not uncommon when addressing discipline, performance or
assignment of duties. In order to constitute a workplace stressor, it must be threatening or
abusive.

As pointed out by the worker’s representative, in noteworthy WCAT Decision 2014-02791,
Jor the labour relations exclusion not to apply there would need to be extremely egregious
behavior, such that a reasonable person considering it would clearly see it as abusive or
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personally threatening. In WCAT Decision A1601845, the panel found that even severe
criticism by a supervisor genuinely attempting to deal with a perceived performance
problem will fall within the exclusion, except if it occurs in a seriously hostile, intimidating,
threatening or abusive manner.

97.  Just as it is with complaints under the Code, complaints under the WCA must meet the threshold
of being more than speculation or conjecture; see Workers' Compensation Appeal Tribunal v. Hill, 2011

BCCA 49 ("Hill") at para 27.

98.  As many of the allegations occurred off TRU’s campus, Policy Item C3-14.00, located in
WorkSafeBC’s Rehabilitation Services & Claims Manual, Volume II, is relevant as it sets out the
principles for determining if a worker’s injury has arisen out of and during the worker’s employment.

Policy Item C3-14.00 provides that:

In applying the test of employment connection, it is important to note that employment is a
broader concept than work and includes more than just productive work activity. An injury
or death that occurs outside a worker’s productive work activities may still arise out of and
in the course of the worker’s employment.

99.  To determine if an injury has arisen out of and in the course of a worker’s employment, Policy
Item C3-14.00 lists various indicators of employment. No single criterion can be regarded as conclusive.
Those criteria are:

a. whether the injury occurred on the premises of the employer;

b. whether it occurred in the process of doing something for the benefit of the
“employer;

c. whether it occurred in the course of action taken in response to instructions
Jrom the employer;

d. whether it occurred in the course of using equipment or materials supplied by
the employer;

e. whether it occurred in the course of receiving payment or other consideration
from the employer;

f- whether the risk to which the employee was exposed was the same as the risk to
which the employee is exposed in the normal course of production;

g. whether the injury occurred during a time period for which the employee was
being paid;
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h. whether the injury was caused by some activity of the employer or of a fellow
employee;

i. whether the injury occurred while the worker was performing activities that
were part of the regular job duties; and

J- whether the injury occurred while the worker was being supervised by the
employer.
100.  WCAT, which is the final level of appeal in the workers’ compensation system, has held that
injuries that arose at events such as a Christmas party, a golf tournament, and a breakfast were all
sufficiently connected to the worker’s employment to attract compensation: see WCAT Decision Number:

A1602081; WCAT Decision Number: 2005-03922-ad; and WCAT Decision Number: 2011-02063.

101.  Similarly, case law has regularly found that conduct that occurs off an employer’s premises, at
work-related events, is still considered “conduct in the workplace” and is “very much connected to the
employer”: see van Woerkens v. Marriott Hotels of Canada Ltd., 2009 BCSC 73, at para 171; Lorion v.
1163957799 Quebec Inc.,2015 ONSC 2417, at para 52.

Case Law Regarding Personal Harassment

102.  As noted in Cara Operations Ltd. v. Teamsters, Chemical, Energy & Allied Workers, Local 647
((2005) Carswell Ont 7614 (Ont. Arb. Bd (Luborsky) at 8):

...one must be careful not to construct too narrow a definition of “departure from
reasonable conduct” lest every perceived slight or subjective inference of abuse might result
in paralysing consequences to the workplace. There is a wide range of personalities that we
experience in our interaction with others; not all of which may be pleasing to our individual
sensitivities, but which we must live with nevertheless, within legal bounds, developing a
certain “thickness of skin” to the challenges another’s disagreeable mannerisms might
present. Whether dealing with a family member, backyard neighbor, co-worker or
supervisor, the question of whether the other person’s behavior amounts to a “departure
from reasonable conduct” is an objective inquiry that given the expected variability in
human capabilities and personalities, must be afforded a relatively wide margin of
interpretation.

103.  Arbitrators have cautioned against the liberal use of the word ‘harassment’ in workplace disputes
(Re Government of BC and BCGEU (1995), 49 LAC (4th) 193 (B.C. Arb. Bd.) at 227-232 and 248) and
turning the term into a “weapon.” (Joss v. Canada (Treasury Board) (2001) Carswell at 4151 at para. 63).

More specifically, Arbitrator Laing’s comments in the former case are particularly instructive:
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227.  In these times there are few words more emotive than harasser. It jars our
sensibilities, colours our minds, rings alarms and floods of adrenaline through the psyche.
It can be used casually, in righteous accusation, or in a vindictive fashion.

228.  Whatever the motivation or reason for such a charge, it must be treated gravely,
with careful, indeed scrupulous, fairness given both to the person raising the allegations of
harassment and those against whom it is made.

229.  The reason for this is surely self-evident. Harassment, like beauty, is a subjective
notion. However, harassment must also be viewed objectively. Saying this does not diminish
its significance. It does, however, accentuate the difficulty of capturing its essence in any
particular circumstance with precision and certainty.

230.  For example, every act by which a person causes some form of anxiety to another
could be labelled as harassment. But if this is so, there can be no safe interaction between
human beings. Sadly, we are not perfect. All of us, on occasion, are stupid, heedless,
thoughtless and insensitive. The question then is, when are we guilty of harassment?

231.  Ido not think every act of workplace foolishness was intended to be captured by the
word “harassment”. This is a serious word, to be used seriously and applied vigorously
when the occasion warrants its use. It should not be trivialized, cheapened or devalued by
using it as a loose label to cover petty acts or foolish words, where the harm, by any
objective standards, is fleeting. Nor should it be used where there is no intent to be harmful
in any way, unless there has been a heedless disregard for the rights of another person and
it can be fairly said “you should have known better”.

232, To this point, I have addressed the generic use of the word “harassment” as a
concept of general application ...

248.  As 1 said earlier in this award, harassment is a serious subject and allegations of
such an offence must be dealt with in a serious way, as was the case here. The reverse is
also true. Not every employment bruise should be treated under this process. It would be
unfortunate if the harassment process was used to vent feelings of minor discontent or
general unhappiness with life in the workplace, so as to trivialize those cases where
substantial workplace abuses have occurred...

Standard of Proof

104. In terms of the standard required to prove an allegation of personal harassment, a complainant
carries the burden of proving, on a balance of probabilities, that the respondent(s) engaged in the

comments and conduct that constitutes harassment or bullying.
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Applicable TRU Policies

105.  We have outlined several university policies that apply in this circumstance and that were included
in the Terms of Reference. A breach of a policy may or may not also indicate a breach of another right or
legal principle, just as a breach of the Code or the WCA will not necessarily result in a breach of a policy.

We have canvassed these issues in the findings section of the report.

106. TRU also represents itself as having a values-based culture and as of April 2022 it published

updated versions of its policies in respect of workplace harassment.*’

TRU Respectful Workplace and Harassment Prevention Policy

107.  The Respectful Workplace and Harassment Prevention Policy has had at least two iterations that

are relevant to this investigation.

108. On May 28, 2009, TRU approved a Respectful Workplace and Harassment Prevention Policy.
Eleven years later, on March 26, 2021, TRU updated that policy to its current version.

109. A complainant under the original policy could make a complaint for experiencing discrimination,
which was expanded to explicitly include harassment in 2021. The definition of harassment was expanded

in 2021 to include the definition arising out of the WCA.

110. Harassment under this policy has four (4) different categories?, including harassment under a
prohibited ground under the Code, personal harassment, sexual harassment and workplace bullying and
harassment. Two of the types are not materially different from the corresponding requirements under the

Code or WCA. The remaining two are set out as follows:

Sexual harassment. Behavior of a sexual nature by a person:

i. who knows or ought reasonably to know that the behaviour is unwanted or
unwelcome; and

ii.  which interferes with another person's participation in a University-related activity,
or

47 https://www.tru.ca/about/developing-values-based-culture-at-tru.html, accessed July 26, 2022
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iii. leads to or implies job- or academically-related consequences for the person
harassed.

Personal harassment. Behavior directed towards a specific person or persons that:

i.  serves no legitimate purpose; and

ii.  would be considered by a reasonable person to create an intimidating, humiliating,
or hostile work or learning environment.

TRU Sexualized Violence Policy

111.  OnMarch 31, 2017, TRU approved a Sexual Violence Policy. This policy was replaced on March
27, 2020, by the Sexualized Violence Policy.*® The 2020 policy is substantially like its predecessor, with
the salient differences set out where necessary. Some of the events are alleged to have occurred when the
2017 policy was in place. Where relevant, we have outlined whether that has a material effect on a decision

in the findings section.

112.  Both iterations of the policies are designed to protect the University Community from sexualized

violence. The policies each include a trauma-informed approach to sexualized violence:

The University is committed to taking a trauma informed approach to Sexualized Violence,
recognizing that victims and survivors may be traumatized by their experiences and that the
University’s approach needs to be grounded in an understanding that peoples’ experiences
will be affected by many factors such as their sex, ancestry, race, ethnicity, language,
ability, faith, age, socioeconomic status, sexual orientation, and gender identity. The
University is committed to ensuring a safe environment for all and will take appropriate
measures to prohibit visitors and others from campus that pose a threat to a safe
environment.

113.  We have applied this approach throughout all stages of this investigation. In general, TRU’s policy
towards sexualized violence is consistent with its obligations under statute and consistent with basic
discriminatory principles:

“[t]he University is committed to ensuring a safe environment for all and will take

appropriate measures to prohibit visitors and others from campus that pose a threat to a
safe environment.”

8 The policy can be accessed at https://www.tru.ca/__shared/assets/BRD_25-0_Sexualized_Violence40359.pdf as of

October 19, 2022.
4 https://www.tru.ca/__shared/assets/BRD 25-0 Sexualized Violence40359.pdf, as accessed Feb 2, 2022
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114. “Sexualized Violence” includes the following definition:

Sexual Violence: ... It varies in severity and takes many forms, including but not limited to:

sexual harassment, which is conduct of a sexual nature by one who knows or ought
reasonably to know that the behaviour is unwanted or unwelcome, and which interferes with
another person's participation in a University-related activity, or leads to or implies job or
academically-related consequences for the person harassed;

115. The updated Sexualized Violence Policy expands the circumstances in which the policy applies
for the purposes of investigation and discipline (granting online jurisdiction), but otherwise outlines

substantially the same real and substantial connection to the University for there to be a breach. The policy

states:
(3) For the purposes of University investigations and discipline, this policy applies only to

Sexualized Violence by a member of the University Community against another member of
the University Community that is Reported to the Sexualized Violence Prevention and

Response Manager and that is alleged to have occurred:

a. on any property that is controlled by the University and used for University purposes
including student residences owned by the University but excluding activities that
are in the exclusive control of organizations other than the University;

b. at an event or during an activity sponsored or under the auspices of the University;
or

c. online, using the University’s Information and Communications Technology; or

d. when the Respondent was in a position of power or influence over the survivor’s
academic or employment status, or

e. the alleged conduct has a real and substantial connection to the University.

116. The 2020 policy also explicitly sets out a requirement about no retaliation, which was absent, but
implied in the previous version: “[tJhe University will not tolerate any retaliation, direct or indirect,

against anyone making, or involved in a Disclosure, a Report, or an Investigation. A finding of retaliation

may result in separate disciplinary action”.
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TRU Whistle Blower Policy

117. TRU approved its Whistle Blower Policy on May 30, 2014. The purpose of this policy is to protect

individuals from making a “protected disclosure,” which is defined in the policy as:

...a communication to a responsible University employee about actual or suspected
Improper Activity based on a good faith and reasonable belief that the activity has both
occurred and amounts to Improper Activity.

118. The definition of an improper activity is broad:

“Improper Activity” means any activity that is undertaken by the University, an employee
of the University, a student, a volunteer or a contractor, that:

i. is in violation of federal, provincial or municipal laws or regulations including
corruption, malfeasance, bribery, theft of University property, fraud, coercion,
misuse of University property, or willful omission to perform duty;

ii.  is aserious violation of University policy; or
iii.  involves gross misconduct, gross incompetence or gross inefficiency.

119. This policy has become relevant as it forms the background to one of the allegations in this

investigation and any application of the policy in this report is set out below in the findings section.

Commentary on Bias and Similar Fact Evidence

120. Evidence must be considered and weighed in a neutral, unbiased manner. The natural inference
and potential bias, when faced with a multitude of complaints against a single individual, is to assume that
if one or more specific complaints is found unsubstantiated, that nonetheless, there must be something
wrong because so many people have commented or complained about that person. Some would say “where
there is smoke, there is fire”. We are cognizant of the bias that such an approach could cause and although
similar fact evidence may be relevant on issues of credibility, it is not a construct that is useful in
establishing wrongdoing beyond that allowed at law. As such, we are mindful to guard against the bias
that a long list of complaints can have, and we have reviewed each allegation on its merits and on the

evidence presented to us that either supports it or detracts from it.

121.  We must weigh each of the complaints with the above in mind, to sift through the evidence and

assess each matter in an unbiased way. Upon doing so, and when drilling down into the actual events that
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occurred and the evidence that exists for each of those complained events, we find that at law, the onus to

prove some of the allegations has not been met.

122, In ahighly oppositional and widely reported investigation, it is not uncommon that parties on both
sides will suggest bias. In fact, parties will sometimes conflate fairness and/or bias with an unfavourable

finding.

123.  Avoiding both the appearance of and actual bias has been paramount in this process and is

enshrined in our legal requirements. The court has said in respect of an administrative tribunal:

Dr. Kaburda's contention with respect to bias, or the apprehension of bias, is broadly based.
He says, and I accept, that a reasonable apprehension of bias will be found if a reasonably
informed bystander, viewing the matter realistically and practically and having thought the
matter through, could reasonably perceive bias on the part of the adjudicator.”’

124.  Therefore, we set out the correspondence and various positions on fairness in this report, so that
the results of our investigation can be received with the proper context and so that all parties can be assured
that we have acted in a neutral role and within our mandate as guided by the Terms of Reference and

nothing further.

125.  Inthe civil court context, evidence of good character is generally inadmissible. However, evidence
of bad character may be admissible as circumstantial proof of a fact, if it is determined that the probative

value of the evidence outweighs the prejudicial effect.”!

126.  Resolving the admissibility of similar fact evidence is a difficult exercise. The problem lies in the
fact that this evidence is simultaneously probative and prejudicial. A person's capacity and propensity to
commit certain kinds of harm—including criminal acts—is likely relevant when brought up in the context
of other harm they caused, since people tend to act consistently with their known character. However, too
much focus on this idea may capture the attention of the trier of fact to an unwarranted degree. The
potential for prejudice, distraction and time consumption that similar fact evidence can cause is

considerable.>?

%0 Kaburda v. College of Dental Surgeons (British Columbia) 2000 BCSC 481 at 43; see also McKenelley v. Minto
(Village), 2016 NBQB 229.

31 Saskatchewan v. Racette, 2020 SKCA 2, at paras 23-31; Willis v. Blencoe 2001 BCHRT 12.
S2https://www.westlawnextcanada.com/blog/insider/ced-an-overview-of-the-law-similar-fact-evidence-160/
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127.  To avoid this pitfall, the courts say a trier of fact should consider several factors when deciding

how much weight to give to similar fact evidence. Its probative value comes primarily from the

improbability of coincidence between the defendant’s/respondent’s alleged similar acts and the acts they

stand accused of. As such, the value of the evidence will tend to be enhanced where:

a.

b.

C.

d.

e.

f

the similar acts are proximate in time to the offences before the trier of fact;
the acts are similar in detail;

there are multiple occurrences as opposed to just a single event;

the surrounding circumstances provide similarities;

there are distinctive features unifying the incidents; and

there are no intervening events that undermine the value of the evidence.

128.  The probative value of similar fact evidence will be severely diminished where there is a potential

for collusion between witnesses. These factors are not exhaustive and are merely a guide to the types of

matters that may assist in determining the probative value of the evidence.>*

129.  Section 27.2(1) of the Code provides the Tribunal with discretion to admit evidence it considers

necessary and appropriate, whether or not the evidence would be admissible in a court of law. However,

the Tribunal has consistently applied the principles underlying the modern similar fact evidence rule

(Brown v. PML Professional Mechanical Ltd., 2010 BCHRT 93 at para 921-922).

130.  As summarized in Willis v. Blencoe, 2001 BCHRT 12, the Tribunal stated (at paras 9-10):

As a general rule, it is not appropriate to admit similar fact evidence to bolster an argument
that a respondent has a propensity which makes it more likely than not that he or she
engaged in the alleged conduct...

... Similar fact evidence that demonstrates a pattern of conduct that is unique or distinctive
and coincides with some unique or distinctive pattern alleged in the case before the
adjudicator should be, and is, admitted. The question the adjudicator must ask is whether
the probative value of the evidence outweighs its prejudicial effect.

53 R v Handy 2002 SCC 56
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131.  In Neumann v. Lafarge Canada Inc., 2008 BCHRT 303 [Neumann), similar fact evidence which
was relatively general in nature, and went towards establishing that the workplace was a male-dominated

environment, was admitted (at para 27):

I find Ms. Van Rhyn's proposed evidence about Lafarge being a male-dominated
environment relevant to facts in issue in Ms. Neumann's complaint. Ms. Neumann alleges
that she has been harassed and shunned at work, because she is a woman, disabled, or both.
Evidence that Lafarge is a male-dominated environment which is difficult for women to
work in, if accepted, may tend to prove Ms. Neumann's allegation that any harassment or
shunning to which she was subjected was due, in whole or in part, to being a woman.

132. The Tribunal in Neumann puts forward three factors which led to the conclusion that probative
value outweighed prejudicial effect in that case: the complainant provided ample notice of the evidence
in question, the admission of the evidence would not substantially lengthen the hearing of the complaint,

and the proposed evidence was general, contextual evidence (at paras 34-36).

133, On this last factor, the Tribunal does allow, and in some cases requires, a wider contextual
examination where discrimination is alleged, that it seems may prompt similar fact evidence in some cases.
The Tribunal has held that “direct evidence of racial discrimination is rarely available, and such
discrimination must often be inferred from the conduct in issue” (Mezghrani v. Canada Youth Orange
Network Inc.,2006 BCHRT 60 at para 28). To this end, the Tribunal has held that the context within which
harassment occurs is important and usually repeated conduct or a pattern of behaviour is required to
establish harassment, though there may be circumstances where a single, extreme offensive comment is
sufficient (Hadzic v. Pizza Hut Canada, 1999 BCHRT 44 at para 33). The BCHRT has held that incidents
of alleged harassment should not be considered in isolation, and factors should be considered, such as: the
nature of the behaviour, the workplace environment, the previous personal interaction between the parties,
the context in which the comment was made, and the impact the behaviour had on the complainant (Walker

v. Sashmasters and another, 2018 BCHRT 95 at para 50).

134, In Buck-Hutchins v. MCL Motor Cars and another, 2020 BCHRT 121, a complainant attempted
to introduce evidence about how other women were treated poorly by the employer. This evidence was
accepted, following Neumann, however the Tribunal limited the use of the evidence as it connected to the

adverse impacts identified in the complaint.
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PROCESS

Media and its relationship to Process

135.  This investigation was given a high profile by the media and within TRU. Starting on November
23, 2021, and continuing throughout the life of the investigation, multiple media outlets, including the
CBC, published articles and podcasts about the complaints (some media statements are outlined in
Appendix A). The University published a timeline summary on its website of the investigation and several
videos outlining the process.’* Neither the media, nor TRU, had any consultation with us prior to

publications being made. If they had tried to consult with us, we would have declined participation.

136.  As a result of the media coverage, we were required to address several issues: the fact that new
individuals came forward because of it, its effect on confidentiality and the impact on witnesses’ evidence.

These issues are discussed below.

Additional complainants

137.  Within several days, numerous individuals reached out to us requesting to participate in this
investigation as complainants and in some cases, as witnesses. Between the dates of November 22, 2021
and December 9, 2021, we were approached by approximately 15 individuals, who asked to be a part of
this process. Some of the initial comments by these new individuals appeared to be outside of the Terms
of Reference (for example, denial of disability benefits) and unrelated to the Respondents. Some of the
individuals gave no initial comments. Two individuals mentioned two individuals mentioned
Mr. Milovick, though there was not enough information to determine the exact nature of any evidence
they might have or whether it was relevant to the Terms of Reference, either in support of or against those
individuals. We note that witnesses on both ‘sides’ came forward because of the media and therefore we

cannot draw any inferences from choice to come forward.

138.  We did speak with some individuals who came forward due to the media as witnesses in this

process who had relevant information about the existing complaints.

139.  The Terms of Reference provided that the scope could potentially be expanded and as such, on

November 26, 2021, three (3) days after the media articles were first published, we received confirmation
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from TRU that it agreed with our assessment that under the Terms of Reference, we could consider
additional complainants. Given the expected increase in administration and organization of these
additional complaints, TRU also authorized the appointment of a case manager which had been previously
declined. Accordingly, we communicated with several of these individuals and begun to set up their

interviews.

140.  On December 2, 2021, TRU reversed its decision on the expansion of the scope. We met with the

Sub-Committee’s lawyer on December 3, 2021 to seek clarification.

141.  OnDecember 7, 2021, we wrote to TRU, indicating that we had already reached out to individuals
and asked that we be allowed to interview those additional people. TRU’s response was that the Terms of
Reference was intended to apply to the complaints arising from the Anonymous Complainants.> It was
TRU’s understanding that some complainants were being cherry-picked to add “their voice” to the
complaints and that certain Indigenous individuals were being telephoned and solicited to participate, even
though they may have nothing to add to the process. We were not privy to the veracity of those statements.
In any event, while we initially objected to this reversal, our mandate was set up pursuant to the Terms of
Reference and it was within TRU’s discretion to direct complainants who were not originally part of the

Anonymous Complainants for which our mandate was generated, to an alternate process.

142.  While we had already set up some interviews based on our original November 26, 2021
instructions, in the interests of time and fairness, we were directed to tell those people that complaints
could be made through normal TRU avenues for complaints as well as a new process that had been
initiated called the Neutral Zone. More particularly, on December 15, 2021, the TRU Sub-Committee

directed us to respond to any person that may have come forward after October 22, 2021 as follows:

We apologize for the delay in responding to your request to speak to us. We have been in
discussions with the sub-committee of the Board of Governors about the investigation we
have been retained to conduct. Out of a concern that a protracted and open-ended process
is necessarily unfair to the respondents and risks becoming a culture assessment (which is
not our mandate), the sub-committee of the Board of Governors has limited this process to
the specific group of people who raised the allegations and came forward by the ultimate
deadline of October 30, 2021.

% See para. 1.
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It may be that you ave identified as witnesses by the complainants. If that is the case, we
look forward to speaking with you in that context.

Furthermore, we are informed that TRU has set up processes that are outside of People and
Culture to receive complaints under TRU'’s policies as follows:

Complaints about sexualized violence (including sexual harassment) can be sent to the
Sexualized Violence Prevention & Response e-mail, at SVPR@tru.ca. Please see the
Sexualized Violence Policy for more information.

Complaints related to bullying, harassment, and discrimination (whether made under a
collective agreement or under the Respectful Workplace and Harassment Prevention
Policy) can be reported through the university’s Human Rights Olfficer, at
humanrightsofficer@tru.ca. The Neutral Zone will provide fresh capacity to manage and
support this process. For matters under the Respectful Workplace and Harassment
Prevention Policy, people may also report or discuss the matter with the Dean or Director
of the faculty/school/division in which the concern has arisen.

Ideas for how to improve TRU’s workplace culture — what priorities need to be addressed,
what roadblocks need to be removed, or what supports added, should be taken to our
engagement process which will be established with The Neutral Zone. Again, more details
fo come.

We apologize for the confusion and thank you for your patience as we sought clarification.

143.  During one of our interviews with we understand from him that at least one (1)
individual availed themselves of those separate processes, but neither he nor TRU provided us any other

details, and it is not otherwise relevant to this investigation.

144. We draw no conclusions or inferences from evidence we did not hear.

Confidentiality and Impact on Evidence

145.  The Terms of Reference for this investigation outlined the following about the confidential nature

of this process:

13

In the Notice of Allegations, the writers also state: “...we are in contact with at least eleven
(11) individuals who are seeking a safe and independent process where they can
confidentially and anonymously report their direct observations of actions and statements
in the TRU workplace and at TRU events...".
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...A dedicated and confidential email address through which the Complainants can contact
Mpr. Serbu and Ms. Cartmill-Lane and share information with them will be established
specifically for this process.

The investigation will conform to the principles of natural justice and procedural fairness
and as such be:

a. Undertaken promptly and diligently
b. Fair and impartial, and

c. Sensitive to the interests of all parties involved and maintain confidentiality to the
extent reasonably possible. Anonymity cannot be guaranteed.

At the conclusion of the investigation, the Investigators will provide a non-privileged
confidential report to the independent representative of the Sub-Committee. (emphasis
added)

146.  All participants were also informed of the confidential nature of this process during our interviews,

for brevity, we provide two examples:

MS. CARTMILL-LANE: ... This is a confidential conversation, so, we ask that you not
disclose it to -- disclose that you met with us, disclose what we discussed with anyone other
than an uninvolved support person. Okay? And you're nodding, I'll take that as a yes.

N

MS. CARTMILL-LANE: Okay. So, we just wanted to make sure that — and we 're not naive,
we know that people will — and I'm not suggesting you’ll do this, but people will say they’ll
abide by confidentiality and then don’t and for various reasons, good or bad, but it is really

important to the process that people not share their evidence obviously ‘cause as you know,
H that could impact the weight we give evidence.

I

MS. CARTMILL-LANE: And we say the same thing to the respondents, of course.

147.  Despite those statements, and the clear outline in the Terms of Reference, some individuals made

reports to the media. We understand that- had been in contact with the media at the outset
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(February 2021), prior to the Terms of Reference being created. The Anonymous Complainant noted the

intention to do so if no response was made within “two weeks.”

148.  Although no individual gave evidence to us that the investigation process was discussed or that
our questions were repeated with the media, several individuals reported the contents of their allegations
to the media and their opinions on the same. In some, but not all, media reports, an element of bias towards
a particular finding is evident, though the media is careful to state in their articles that the investigation

has made no findings.

149. In certain cases, statements made to the media appear to fall outside, or differ from, the evidence
reported to us. Some statements to the media also appeared to be based on information and belief and not
as firsthand knowledge. While we do not list every example of those statements in this report, we have
considered all we have received and found as to how it might affect the evidence we obtained. For
example, in respect of - at Earls with 3 the media suggested that they had
corroborated her story with other witnesses, but this would have been impossible since no other witnesses
heard that interaction, though- did report it to several others afterwards. This is an example of

how reporting on an issue suggested corroboration where that may not have existed.

150. We do not dispute or debate the importance of an informed public and the necessity of media for
an accountable democracy. We are also not tasked with determining how the media may play a social role
in the governance of large institutions like TRU. As outlined, the Terms of Reference do not include an

analysis of any systemic issues at TRU.

151. However, the need for confidentiality in an investigation is not only to allow a trauma-informed
process, but, among other things, is also to protect the integrity of the evidence and the credibility of
witnesses. In addition, confidentiality is to ensure fairness to the Respondents so that they are not
considered culpable or guilty of wrongdoing before any findings are made by the investigators, something
we have observed in some of the witnesses and the media articles in general. It is a fundamental part of

our society that wrongdoing is not found before evidence is weighed and a determination made.

152. We have evaluated the credibility of each witness separately and how and if media involvement

affected a particular individual’s credibility below. In some cases, details outlined in the media were heard
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by witnesses and repeated by them. We have set out whether a particular person spoke with the media in

the relevant complaint section.

Procedurally Fair and Trauma-Informed Process

153.  Throughout this process, we have viewed our roles as neutral and independent third parties focused
on fact-finding as opposed to (dis)proving the complaints. We outlined this view at the beginning of every
interview with the Complainants and Respondents (collectively, the “Parties”) and witnesses and
maintained this approach in the collection of information and selection of witnesses we interviewed. At
all times, we have strived to maintain a balance of conducting a procedurally fair and thorough process

that is also trauma-informed while moving it forward at a reasonable pace.

154. Procedural fairness is a basic tenet of any proper investigation, and a fundamental principle of
procedural fairness is that a respondent has a fair opportunity to know the case against them. As such,
despite the Concerned Members strongly advocating that the Complainants remain anonymous, our

process provided the Respondents with the identities of the Complainants who came forward.

155. To implement a trauma-informed process, we worked to minimize the number of times
Complainants were required to tell their stories. Since there was no pro forma complaint form and no case
manager to assist them with preparing their information, we met with the Complainants, audio recorded
the interviews (with their consent) and transcribed the discussions. We then provided their reports in a
written format which were vetted by the Complainants before providing them to the Respondents weeks
in advance of being interviewed. Where requested by a Respondent, additional particulars were requested
by us from the Complainants and provided to them prior to being interviewed. Additional details were
reviewed in the interviews. As such, the Respondents were given the necessary information to know the

allegations against them and a fair opportunity to respond.

156. An investigator must maintain control over the process and documentation and as such we did not
produce documents in advance or provide copies to witnesses. In addition, we were under obligations
imposed by TRU to maintain control over certain documents and so could not produce them in advance

of interviews with Parties or provide copies thereof.

157. In addition, we took steps to obtain access to privileged documentation to ensure fairness in the

process. Specifically, we raised concerns about the inability to share certain documents with the
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Respondents because TRU claimed privilege over them. We requested that to ensure a fair process for the
Respondents, we were able to obtain privileged information and provide it to them. We took this position

for both Respondents.

158. To be clear, some of the documents did constitute legal advice and were privileged. As such, TRU
had no obligation to provide them and gave up a fundamental right at law®® to allow the investigation
process to consider that privileged material. That privilege was not generally waived but was allowed in
a limited context to increase fairness. We draw no inference from the choice to limit the use of privileged

material.

159, tnthe case o N N '

longer had access to his own email and other documents. As such, we made requests for various

information, including emails he sent which we were told by TRU could not be provided to S|

160. We also preserved the integrity of the investigation by accepting lists of witnesses but refraining
from discussing who we interviewed or what we asked them unless we were seeking a specific comment
on a relevant statement. We received the following communication on this issue with through

his lawyer:

We find troubling your refusal to advise us of whom on list of witnesses you
have interviewed. Without this information, has no way of knowing whether
the available evidence in response to the allegations against him has been accessed or
reviewed. And, there is no legitimate basis whatsoever for any concern that
could or would “retaliate” against any witness. As you are no doubt aware, it is

161. In response to this request, we wrote:

As to your request for a list of witnesses, providing a list would not only not be inappropriate
and untypical, but we expressly stated we would not tell any parties who we are
interviewing. As you can no doubt appreciate 1) there is a possibility that a party who knows
the identity of a witness will communicate with the individual(s) and influence their evidence
(even unintentionally) which will impact the integrity of the information and what weight

36 The Supreme Court of Canada has commented that solicitor-client privilege is not merely a rule of evidence, but a
rule of substantive law, and that Court has “consistently emphasized the breadth and primacy of the solicitor-client
privilege... ‘solicitor-client privilege must be as close to absolute as possible to ensure public confidence and retain
relevance ... it is a necessary and essential condition of the effective administration of justice” see Blank v. Canada
2006 SCC 39, at paragraphs 24 & 26
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we assign it 2) witnesses often fear retaliation or reprisal if they participate and in this
investigation this has been a repeated concern), 3) we have not provided the names o
witnesses to any other parties and as such, it would be unfair to make an exception for

162.  We had several witnesses indicate to us that they heard ‘rumors’ that

for TRU during this period, though we were provided no evidence of that fact. Some witnesses told us
they were reluctant to get involved because they thought still had some control over what
happened at TRU or because they did not believe that this process would result in any changes being made

with his employment.

163. We considered all the above in our findings. In addition, was operating under the
mistaken belief that the subject matter of one of the complaints in this ihvestigation had been fully
investigated in 2020 by outside counsel, . He claimed she had “thoroughly investigated” the matter and

he was “exonerated”.

164. He also incorrectly stated that. interviewed “many other employees including many (if not all)
of the individuals referenced” in the matter. Based on this inaccurate view of the facts, refused
to answer questions regarding this complaint (until late in this process) because he had a mistaken belief
those allegations had been investigated and had been concluded. In such circumstances, it would have

been within his rights to refuse.

165. In the circumstances, so that the process was fair, we requested permission from TRU to share
- report — which expressly states that it was: not a full investigation; that only one witness was
interviewed in addition to the parties; and that there should be a fuller investigation into certain issues. In
response to our request, we were initially advised by TRU that we could read parts of her report to him

but could not provide it to him as TRU was maintaining its privilege over the material.

166. After several further requests from us, and after several months, we received a redacted version of

the report, and were then advised we could provide it to which we did.

167.  Pertaining to Mr. Milovick, he presented a defence to one of the allegations that he was acting on
legal advice from both —and outside, third party counsel. He and his lawyer asked

us to request that TRU agree that the documentation be shared alleging that it was relevant, and that

privilege be waived.
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168. We did obtain those documents from TRU and while privilege was not waived, TRU allowed us
to interview Mr. Milovick about them without reservation because he was a party to that correspondence.

We discuss that material in the findings section of this report.

169. To move this investigation forward in a timely manner, TRU permitted us to utilize resources at
our disposal to assist in gathering, organizing and analysing evidence. This included many of hours of
transcription of witness testimony, assistance from junior counsel in collating evidence, and research from

articled students.

170.  To provide a trauma-informed approach to this process, we provided Complainants with an
opportunity to chat with us in advance of their interviews if they had any questions about process and to
help create a sense of comfort, which some elected to do. They were advised that an uninvolved support
person or union representative (where appropriate) could accompany them in our meeting although none
chose to have anyone accompany them. They were advised if they changed their mind about having a
support person present during the interview, we could pause and reconvene with that support person

present.

171.  While we interviewed the Complainants by video given the state of the pandemic at that time, we
interviewed the Respondents later on in person. We traveled to Kamloops to reinterview several of the
Complainants but not all, as some Complainants requested to be reinterviewed virtually and two (2) others

were unable to meet with us in person in a timely way as a result of conflicting schedules.

172. We offered everyone we interviewed opportunities to take breaks where needed and in the case of
one Complainant who reported the greatest number of allegations, we divided her interview into two (2)
sessions over the course of two (2) days in order to minimize the stress she was experiencing in recounting

the information.

173.  Where there were material or credibility issues, those matters were put to the Parties with warnings
that the information could be difficult to hear, that they could take breaks if needed, that they could have
a support person if there was not one present, and/or that we could reconvene later if necessary. All

participants completed their interviews without asking for any of these accommodations.

174.  Despite the difficulties inherent in this process, several Complainants and one of the Respondents

described the approach taken in the investigation in positive terms. Comments included but were not
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9%, &

limited to the following “thank you both too for taking this on, and doing it so caringly”; “... thank you for
listening and for being supportive™; “thank you both for listening, and for being so lovely and professional.
I really appreciate your entire approach to this. And how you've conducted yourself in this meeting
today... You guys do make it very pleasant”; and “...this has been an ordeal, since February of 2021, so
we 're closing in on 2 years. And I know it’s not an ordeal of your making, and I -- you know, as much as
I hate and don’t want to be here, I appreciate the time and how all of you have handled this. So, I'm -- in

that perspective, I guess I'm thankful.”

175. In summary, we have conducted all our interviews in the same manner, which has included:

e conducting the process in accordance with the rules of evidence and procedural fairness, as set

out in more detail below;

o offering all participants an opportunity to attend the interview with an uninvolved support

person or counsel;

e recording all interviews with consent after the interviewee was informed of the process and

rationale for recording;
e providing an opportunity to ask questions in advance of answering our own questions;
e providing a mix of open-ended and direct questions;

e maintaining consistency in questions, for instance, collecting evidence from all Complainants

about what outcome they wish to see;
o requesting from the Parties the names of witnesses for us to take under advisement;
e not identifying to the Parties which witnesses would be interviewed;

e requesting the Parties and witnesses maintain confidentiality and specifically to not disclose

that they have been interviewed and what was discussed; and
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e refraining from focusing on media reports of the allegations while considering what impact
media coverage has had on the Parties, witnesses, the evidence and how that may influence the

weight given to the information we have received.

Interviews

176. In addition to meeting the ten (10) Parties, we interviewed thirty-four (34) witnesses, some on
multiple occasions. We approached other individuals to be interviewed in addition to the above, but some
either did not respond to us, declined to be interviewed or were unable to be found. As noted, all witnesses
and the Parties were advised of their right to bring an uninvolved support person or legal counsel, as

applicable, to the interviews. We draw no inferences from the choice to have a support person or not.

177. Most of the interviews were conducted virtually in part because of the pandemic and also to
minimize the cost and time involved in traveling to Kamloops. Courts and tribunals have accepted
evidence by video and telephone.®’ In assessing the credibility of the witnesses who spoke to us by video,

we considered the criteria courts review in accepting such evidence:

o whether they are alone in the room from which they are testifying, which they were in every

case;
e whether there are any sounds indicating that someone else is present or is coaching the witness;

» the need to give attention to the tone of voice, and pauses in speaking, as other clues as to

demeanour are not available; and

o whether it is necessary or merely preferable to be able to see the witness. If credibility is not
in issue, the decision-maker may not need to see the witness (e.g. in the case of an expert
witness), in which case teleconferencing may be the best option. If it is merely a matter of

preference, the use of videoconferencing should be subjected to a cost/ benefit analysis.

178. In some instances, some witnesses (both those who supported Complainants and those who gave

evidence favourable to the Respondents) indicated that they had pre-knowledge of the specific complaints

57 Courts have held that there is no denial of natural justice or fundamental justice in the use of video testimony and
accepted telephone testimony out of necessity, where it would be difficult or impossible for them to testify otherwise.
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made. At times, the same witnesses or others gave some answers that appeared rehearsed or practised.

Where relevant, we have set out the necessary details below and their impact on credibility.

179.  The Parties were interviewed at the beginning of the investigation and, where required, again after
we met with the witnesses, to allow them to provide their responses to contradictory or new information

disclosed during the investigation.

180. During all interviews we conducted, we took handwritten notes and made audio recordings of
those interviews, with the consent of the individual being interviewed. Nearly all audio recordings were

transcribed.

181. The Parties and witnesses were given our contact information to communicate with us if any they
had further information to share. They were encouraged to do so. Some participants sent material to us

after their interviews, including follow up documents and correspondence.

182.  As stated above, all individuals interviewed were cautioned by us about the need to maintain strict
confidentiality throughout this investigation and to not disclose any information pertaining to the
complaints, our interviews or this investigation process. The issue of retaliation was also addressed, and
the Parties and witnesses were advised to notify us if they experienced any form of reprisal due to the

investigation.

183.  In addition to speaking with individuals, we reviewed hundreds of documents, including but not
limited to: emails between the Parties and others, privileged material, Human Resource documents, TRU
policies, media reports and 